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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD., : Tie *°*9 


Plaintiff, 


- against - 
73 Civ. 825 IRB 
BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY co-partners under the laws : Order 
of the State of California, and Wr 
DOROTHY K. QUINTIN, 


—_ 


Defendants. : | Ml FILMED 


er TT ee ete ee eee ee Ae a a Ol a oi, 


Plaintiff, \ ional Equipment Rental, Ltd., having 
moved the Court by notice of motion for an order restoring this 
action to the calendar, and the matting having duly come on to be 


heard before this Court on May 22, 1975, t 


. 


Now, upon reading the affidavit of Michael S, Oberman 


Sworn to May 28, 1975, the affidavit of Jay J. Wall, sworn to f 
May 27, 1975, and the affidavit of Thomas Ouintin, sworn to 
May 19, 1975, each submitted in opposition to the motion; and : 
the affidavit of Gerald S. Jacobs, sworn to May 1, 1°75, submitted 
in favor of the motion, it is hereby i 
; 
ORDERED, that the eee be, and the same Mereby is, 4 
dismissed with prejudice, unless Plaintiff (i) submits within | 


thirty days from the date hereof an affidavit establishing to the 
Court that good cause exists for plaintiff's failure to appear at 
pre-trial] proceedings on December 13, 1973, March 18, 1975 and 


? por (re) 
April 22, 1975; ana (ii) pays to defendants, within £906 days 


AM hawt ©, 
meer ¥ Mdeat 


of entry of an order restoring the action, the amount of 
: fvouer Sve 
or as attorney's fees incurred by defendants as a _Gire ct 
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June 5, 1975 


‘ 
Hon. John R. Bartels 
-S. District Court 
225 Cadman Plaza East 
Brooklyn, N w York 11201 
Re: National wipment Rental, Lte, 
Vv. Bernat 1intin, i | 
Dear Sir: 
Please find enclosed our proposed order for the re 
captioned matter, together with the affidavit ac y- 


ing said order. 


I would appreciate your consideration signing the order 
sets forth the 
our order, I 
tog 
woul 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


eee eee eee ee ew eee me meme eee ema x 

NATIONAL EQUIPMENT RENTAL, LTD., . 
PJaintiff, 

; AFFIDAVIT IN OPPOSITION 
- against - TO DEPENDANTS' ORDER 
Index No. 73 C 825 JRB 

BERNARD QUINTIN and THOMAS QUINTIN, 

individually and d/b/a THE QUINTIN 

COMPANY co-partners under the laws 

of the State of California, and 

rr re we ee eee eee x 


DOROTHY K. QUINTIN, 
Defendants. 
) ss.: 
COUNTY OF NASSAU _) 
GERALD S. JACOBS, being duly sworn deposes and says: 
1. I am the attorney fcr the plaintiff herein and I an 
fully famiiiar with all the facts and circumstances herein set 


forth. ‘ 


2. I make this affidavit in opposition to the order 
: Submitted by the defendants and with respect to the affidavit 
; accompanying said order made by Michael Oberman, Esquire, the 


attorney for the vefendants here in New York. 


3. My first objection to the order as proposed is that 
i I believe it goes far beyond the decision rendered by this court 
with respect-to the restoration of the action to the calendar and 
the payment of attorney's fees. The order is providing that the 

, action be dismissed with prejud’ce unless the plaintiff complies 
', with the following: "(41) submits within thirty (30) days from the } 
date hereof an at'tidavit estabtishing to the court that ¥ood 

cause 


exists for plaintiff's failure to appear at pre-trial pr - 


' ceedings on December 13, 1973, March 18, 1975 and April 22, 1975 


and (11) pays to defendants, within five (5) days of entry of an 


order restoring the action the amount of $1,°00 as attorney's fee: 


—— 


| 
} 


> 


-) O q 


incurred by defendants as a direct result of plaintiff’s failure 
to appear." The cause was shown to this court as to why the 
Plaintiff did not appear and for which further detail and facts I 
will go into later in this affidavit and that it is my understand- 
ing‘the court did in fact grant the motion to restore but require: 
that the plaintiff should pay up to the amount of $1,200 for 
attorney's fees, which were allezedly incurred by the plaintiff's 


failure to appear on the aforesaid dates, but not that the plain- 


——<< oo 


tiff should pay the total sum of $1,200. 


4, When Jerome Heller, Esquire of my office appeared 
before this court on May 22nd, he was caught by surprise with the 
order of the court requesting attorney's fees and he was not 100% 
familiar with all the facts Surrounding this whole case since its 
Snsediton and the following is to give this court an insight into 


the facts so as to have the matter restored to the trial calendar 


| for trial and without penalizing the plaintiff any further in 


‘ 


i} respect to payment of attorney's fees. The facts surrounding this 
' 

1, transaction are as follows: 

| 

|: The plaintiff commenced an action against the def- 


court requesting transfer of the action from the State Court to 


sented to this petition and the matter was transferreg to the 
¢ 


i 

i 

i 

i 

| the Federal Court 01 or about June 11, 1973. The plaintiff con- 
} 

| 

|) U.S. District Court for the Fastern District. Thereafter, in and 


| around July of 1973 the defendant did bring, a motion to have this 

j) action transferred «o the U.S. Di ‘ict Court for the Central 
District of Calirornia pursuant to 28 U.S.C. Section Li0hk (a) / 
which motion was heard by th!* court in and around August of 1973 


and a decision was rendered ‘aying, the defendants' motion. ‘The 


defendant did not file and serve its answer until October of 1973 
and this answer was filed after several requests sis iy hance by the 
defendant to the plaintiff for an extension of time and that your 
deponent had telephone conversations with Andrea Hyde, Esquire ,the 
attorney handling this matter for the defendants who advised that 
wee af the difficulties she had in filing and serving her answer 

; Was her inability to communicate with the defendants herein. ! 


Finally, in October of 1973, an answer was served and filed. 


On October 16, 1973 this matter was scheduled for a 
Status report and at the request of the former attorneys for the 
defencants, this matter was adjourned until November of 1973 and 
ae reasor being was that they could not contact the defendants 


herein in order for them to appear at a status hearing. Again in 


‘November of i973 a status hearing was set and again the defendants 
requested an adjournment and this adjournment was fSranted until 
December: 13, 1973. Some time prior to that on or about December 1/ 


| the attorneys for the defendants contacted your deponent and 


j advised that they were going to withdraw from this matter as they 
° j were unable to contact: their clients. <A copy of a telegram to } 
Kenneth J. Golden, Esquire who was the attorney for the defendants 


| 
an Califernia is annexed hereto as Exhibit A. It clearly states 
| that their “ormer attorneys are going to submit a request to be 


relieved ‘or their inability to contact the defendarts. Attached 


the former attornoys “ere withdrawing. On December 13th the plain- 


tiff's attorneys being in a state of confusion as £9 what was going 


— 


| 
perete as Exhibit B is. a letter dated December 12th advising why 
| 


to happen and who ts boing to appear on behalf of the attorneys, 


| aid send down a Me, Niek Limir 


» aN associate In this office, who 
! js due to weather conditions and the fact that he lives Way out in 
Suffolk County, was unable to get to the court on time, but he did) 
M in fuet appear at the court. Subsequently, a motion was brought 
Qn fo have the matter p | 


restored and on the two other oce.“lons, 


March i8th and April 22, 1975 the Plaintiff did fail to appear du 
to the reasons that your deponent's associates were again in one 
case traffic and secondly a flat tire, but tr> matter on April 22. 
was again adjourned prior to April 22nd at the request of the new 
attorneys for the defendants herein. That all throughout the 
proceedings in this matter the Plaintiff was ready, willing and 
able to proceed but it was the defendants whose actions with their 


own attorneys in the State of New York led to the former acttornay. 


although I do not excuse myself from not having moved more quickl: 
in that it did not know whom to contact as it could not contact 
the defendants since it did not know where to contact them, but 
throughout the proceedings, the plaintiff has tried to move with- 
out prejudicing the rights of the defendants herein and that or 
any of these occasions, the defendant never appeared until May 22 
1975 and it was only at that point that they finally had an 
attorney show up to one of the status hearings, but on two prior 


: withdraw and placed the Plaintiff in a awkward position 
| occasions there was no harm to the defendant herein in that they 
{ 


| 


|| ata not have counsel, did not retain counsel, nor did they per- 


Sonally appear at any of these status hearings, so that they coulx 


j not have incurred any expenses on these prior hearings for which 


the plaintiff should now be required to make restitution and it 4 


only finally on a final matter in April of 1975 when the defendant 
attorney in Califcrnia contacted the plaintiff ana it was at that 
time that the defendant was seeking to retain counsel. It had to 


€ 
retain counsel, it had to incur those expenses that are alleged 


to have been incurred pursuant to the affidavits accompanying the 
; order, It. would have had to ineur those expenses at any time in 
|; order that a default Judpment would not be entered against it, so 
that these expenses incurred by them are not expenses incurred as 


, 2 result of any delay in tils matter, but would be incurred becaus 
OF a prudent Prosecution of this matter. It is the plaintire who 


Hers Pe raed Considerable exne we by the defendants! actions oy 


a 


their delay by their failure to cooperate with their attorneys in 


New York, why they failed to cooperate is beyond me and I do not 
s 


have an answer for that. | 


defendants were in no way prejudiced harmed or in any way deceived 


and that they incurred no additional expenses for defense of this 


lawsuit because of the plaintiff, but in fact incurred any addi- 


titional expenses because of their own neglect. ‘Tney had an 


attorney in California, one by the name of Kenneth J. Golden, the. 


had an attorney in New York, the firm of Golenbock and Barell 


but now they had to go and incur additional expenses on their own 


kehalf because they have sought to retain new counsel, to wit, the 


firm of Wall, Fergus and Swanson in California and the firm of 


; Thusly, in accordance with the foregoing facts, the 


Nickerson, Kramer, Lowenstein, Nessen, Kamin & Soll in New York. 


It is their actions that have created these additional expenses 


if 
and not the:‘actions of the plaintiff, and on the basis of this 


the plaintiff should not be penalized for their attorney's fees 


but this matter should be restored and the proposed order sub- 


;mitted by the plaintiff herein should be signed without any furthe 


penalties, delays or prejudice to the plaintiff. 


ST cee agen anbene qumrtensye woteeentlia-bitina> -ianaapatltte satin ap 


5. The non-action taken by the plaintiff in this matte 
was not due to its own actions, but the foregoing actioris of the 
defendants herein. There has been no harassment by the plaintif 
of the defendants, but in fact it has been the other way around. 
They retained counsel, th t rid of counsel, they get new 


counsel and constantly the ,iaintiff has to go back and forth as 


to determine which counsel ts now defending, the defendants herein. 


The work load of your deponent's office Js treat and because of 


‘this work load your deponent and his people have not been able to 


devote all the time to each of its cases that tt would like to 


devote and that in fact your deponent has prepared a motion for 


Ssumniry Judenent which, when Mr. Heller tool over, we were suopos 


ig. ce 


| 


CL 


to complete, but again due to the work load, he was unable te do 
this, but by the inaction of the plaintiff, certainly the defen- 
dants have not been prejudiced and in fact they have been helped 
because these motions would have been brought on and they would no 
have had counsel to help them defend it, but it is they, as I have 
repeatedly said who have constantly changed counsel and creating 


their own expenses and not the plaintiff. 


WHEREFORE, your deponent respectfully requests that the 
proposed order submitted by the defendants not be signed by your 
honor but that the proposed order submitte? by the plaintiff in 


view of the circumstances set forth herein, be signed. 


GERALD S. JACOBS 
Sworn to before me this 
day of June, 1975. 


SF Peeps 
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EC@AM 


«— 1S CHECKEO THIS 
fF UNT AS A TELECAAM 


NO. WOS.-CL. OF SYC. 


Send the following message, subject to ths terms on back hervof, which ase heresy agreed to Decem =. z! L 


7o_____—s Kenneth J. Golden, Esq. ies hd 
STAESTANO. 7942 Westminster Avenue Ss PONS 
civestats Westminster, California 92683 “ZIP COOE 
a 
STATUS REPORT IN _QUINTIN_ACTION SCHEDULED AT COURT FOR 


THURSDAY, DECEMBER 13. NOT HAVING HEARD FROM YOU OR CLIENT, 
WE ARE. SUBMITTING REQUEST TO -BE-RELIEVED-AS-ATTORNEYS = 


ae Bape _LEONARD S_ WAGMAN 
a ___ COLENBOCX AND BARE 
StNOEN'STELNO. | * Mameaanozess 6 Q._East 42nd Street a ‘& ! 


*-* WU 1297 (R 5-69) 


| 


—- - 


| 
| 
| 


myrrinn ©. Gane 
JUSTIN M COLENBOCR 
SEYMOUM RL Cina 
DOWALD © smacn 
MARVIN © TEpeem 
HEART C onars 
ARNOLO HaATNOm 


Golliiocs AND BARELL Q 
60 EAST 42"° STREET 


NEW YORK, N.Y. 10017 


212-986-3300 


CAntg£” COLEOAL” 


LLONAHO Ww waGuean 
HORMANM J. MENMELL 
BIANARO HW. COLOFLUSS 
AATHUA M. HANOLER 
ROSEAT M. DIAN BAUM 
STEVEN 4. FRANKEL 
ARTHUR C. SILVERMAN 
CHAALES ZALALNICK 
Sam we Gacomrz 


December 12, 1973 


Ruoour CALL MANM 
Coumsa, 


Messrs. Bernard and Thomas Quintin 
The Quintin Company 

3303 Harbor Boulevarg 

Building H, Suite 9 

Costa Mesa, California 


The Quintin Company 
4524 West First Street 
Santa Ana, California 


Ms. Dorothy Quintin 
541 Sturgecn Drive 
Costa Mesa, Culifornia 


Gentlemen: Re: National Equipment Rental v. 


The enclosed copy of a telegram sent on 
is self- ~explanacory. 


[5 


Biman. anven 
WING SHimorer 
FREOCMCR KR waLace 
MICHAEL MH Ladawus 
ROGEM 4. CEmoen 
MICHAEL &. Livers 
PLIER POTHEMacAG 
OANO A, Manone 
MICHAR. C. sn eCneenG 
JOLLA. Feemar 
LOUSE € Ot€menca 
AMTHUR TL wens rene 
MAAK O. STE mn 

M. JOSEPH meio 
HARVEY DCH ware 
SOFT REY mM, wEOEY 
STCOHER m Hat nome 
HIGH AHO Mm. AE Sen 

ABA AT . GOm an 
EOWASOG 0. Tani mma 
SEROWW 5. He 
ROGLHT 3S. GOCOman 
ANOHTA HIOE 

ROOCHT J. Smansay 
MICHAEL S. muULieeass 
He S. Geen 

POWAWD 5S. mart 
CLOROE T simone 
CHa ine @ LAs 


Quintin 


Jecember llth 


The Telephone Company has given us a new lasting for 


The Quintin Company; we were unable to reach anyone 


humber we were given. Several letters since October 
3} 


to Mr. Golden, have' not b2en 11swered. 


We are, thercfore, ce -mpelled to ag 
relieve us. 


Very Pury yours 


r 


o ~ ae 
Li /rs Leonard WW. Wagma 


=nel ? " 
C2NTISTED MAIL-Ret. Roc. Res. 
(Copy sent reguler mail) 


the 
addressed 


et "Paces alae: hg ig 
| J ° a 


NICKERSON, KRAMER,LOWENSTEIN,NESSEN, KAMIN & SOLL 
9IS THIRD AVENUE 
NEW YORK,NY. 10022 


CAGLE ADORESS 


NICmROAL 
(212) 666-1100 


Tw: +umMecRr | 


36). 6940 | 


June 6, 1975 


Honorable John R. Bartels | 

United States District Court 

Eastern District of New York ae | 
United States Courthouse 

Cadman Plaza 

New York, New York 


, 


] ai 

ke: National Equipment Rental, Ltd., v. Bernard 
Quintin, et al. 
73 Civ. 825 


Dear Judge Bartels: 


On May 28, 1975, I submitted a proposed order along 
with the affidavit of J. J. Wall, sworn to May 27, 1975, and 
my affidavit, sworn to May 28, 1975, pursuant to the Court's 
direction at the hearing on May 22, 1975. At that hearing, 
the Court reserved decision on the question of whether this 
action should be restored to the calendar but held that, in 
the event that the action is restored, piaintiff pay to de- 
fendants attorney's fees incurred as a result of plaintiff's 


» } failures to appear at pre-trail proceedings, up to an amount 
of $1,200. 


QRS ante ee 


I received by mail today an undated copy of an affi- 
davit of Gerald S. Jacobs, attorney of record for plaintiff. 
In this affidavit, Mr. Jacobs -- who did not personally appear 
7 at the hearing -- contends that the prcposed order submitted 
| by me goes far beyond the decision rendered by the Court and 
that plaintiff's complete failure both to prosecute this case 
and to appear at scheduled pre-trial proceedings were somehow 
/ caused by the actions of defendants. The record supports 
‘ neither Mr. Jacobs' late-in-the-day contentions nor his ob- 
vious effort to re-litigate the motion. For the reasons stated 
in my affidavit of May 28, 1975 and in Mr. Wall's affidavit of 


nme 
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> NICKERSON, KRAMER, LOWENSTEIN, NESSE N, Kamin & Sout 


Honorable John R. Bartels -2- June 6, 1975 


* 
May 27, 1975, I respectfully urge the Court to enter the pro- 


posed order submitted on behalf of defendants on May 28, 1975. 


‘ Respectfully submitted, 


yA J 
fs rie ‘ 4 i < i P 


fj? 


Michael S. Oberman 
MSO/kh 


cc: Gerald S. Jacobs, Esq. 
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ij UNITED STATES DISTRICT COURT 
} / EASTERN DISTRICT OF NEW YORK bs 
+. 
| Fe an eset tna ene en ae met ete Sai ae Se ae-enicsinn as eee es <i aren es x 
i NATIONAL EQUIPMENT RENTAL, LTD., : 
4 
Hi Plaintiff, : 73 Civ. 825 JRB 
ig! 
‘ 
1 #) - against - : 
iF Affidavit 
4 BERNARD QUINTIN and THOMAS QUINTIN, 8 
y individually and d/b/a THE QUINTIN 
'; COMPANY co-partners under the laws 
IF of the State of California, and 
m, DOROTHY FK. QUINTIN, 
4 
iF Defendants. 
SRR ier seeitenr nee hokPret ieee ek a ee x 
MICHAEL S. OBERMAN, being duly sworn, deposes and says: 
1. I am associated with the law firm of Nickerson, 
Kramer, Lowenstein, Nessen, Kamin & Soll, counsel to the defen- 
dants. I make this affidavit in opposition to plaintiff‘’s motion 
to restore the action to the Calendar and in Support of an award 
of attorney's fees to defendants. 
Background of case: two years ' 
of inactivity marked by plain- 
tiff's repeated failure to ap- 
pear aot now ee atta 
2. This action, alleging breach of contract, was com- 
menced in Supreme Court, Nassau County, in May 1973, Upon peti- 
; P : 
tion of defendants, the case was removed to this Court’on June Tet 
6 
1873. Defendants thereafter moved in July 1973 to transfer the ; 


raction to the Centra] District of California; defendants, Opera- §@ 


tors of a family business in California, had entered the contract 3 


et? 7 


H not in suit under the impression that they were dealing with a 
’ i 
California lessor, because all negotiations with respect to the 
d contract occurred in California. However, the motion to transfer 
was denied by this Court in August 1973, 

3. Aside from mailing the complaint in May 1973 and 
Opposing the transfer motion in August 1973, it appears that 
Plaintiff has not taken one step to prosecute its case. No docu- 
ments have been requested or produced. No depositions have been 
noticed. No interrogatories have been propounded. Nor -- ac- 
suming that plairtiff believes no issues of fact are in dispute -- 
has a motion for summary judgment been made. 

4. Plaint_.ff's failure to prosecute this action in any 
way during the 21 months Since the transfer motion was denied is, 
in itself, a reason to dismiss the complaint. However, an equally 
compelling conn exists. On each occasion when this Court has 
sought through a pre-trial status conference to move this case 


towards trial or other disposition, Plaintiff -- represented by 


PNR A we 


its in-house counsel -- has failed to appear at the scheduled 
| 
session. It is as a direct result of these failures by plaintif€ , 


that the case appears on the Court's docket two years after re- 


j moval with no discovery having been completed and no pre-trial j 


conferences having been held. - 
€ 
} 5. The docket sheet shows that on December 13, 1973, 


| Plaintiff missed a Status conference and the case was dismissed, 
After the case was restored on January 31, 1974, plaintiff did 


absolutely nothing until March 18, 1975, when it missed ancther 


UNITED STATES DISTRICT Court ‘ 
EASTERN DISTRICT OF NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD., 


Plaintiff, : 73 Civ. 825 JRB 
~- against - 
Affidavit 
BERNARD QUINTIN and THOMAS QUINTIN 
individually and d/b/a THE QUINTIN 
COMPANY co-partners under the laws 


of the State of California, and 
DOROTHY K. QUINTIN, 


, : 


Defendants. 


MICHAEL §S. OBERMAN, being duiy Sworn, deposes and says: 


a I am associated with the law firm of Nickerson 


‘ 


Kramer, Lowenstein, Nessen, Kamin & Soll, counsel to the 


defen- 


dants. 1 make this affidavit 


in Opposition to plaintiff's motion 


to restore the actior to the 


Calendar and in Support of 


an award 


of attorney's fees 


to defendants. 


Background of case: 
of inactivity marked by plain- 
tiff's repeated ‘ailure to 
pear 


two years 


ap- 


2. This action, alleging breach of contract, 


was com- 


menced in Supreme Court 


» Nassau County, in May 1973. Upon peti- 


tion of defendants, the 


case was removed to this Court’on June 7 
. §¢ 


‘ 


1973. Defendants 


thereafter 


moved in July 1973 to transfer the 


‘action to the Central District 


of California; defendants, oOpera- 


tors of a family business i 


n California, had entered the contract 


to appear at the May 22 hearing on plaintiff's motion to restore 


30 


pre-trial conference, The casé was once again dismissed. slain- | 
tiff moved to once ay.in restore the action, and the grotion was 

set down for April 22, 1975. On that date, too, plaintiff failed 
to, app For each non-appearance, plaintiff's counsel provided 
Similar sounding "valid excuses": heavy traffic, clerical over- 
sight, flat tire. 


Prejudice to defendants: 
confusion in coordination 


6. However valid the excuses of Plaintiff's counsel 
may or may not be, it is certain that the pr :judice to defendants 
has been real. Defendants began with the problem of being Cali- 
fornia citizens, whose family business is conducted entirely in 
Célifornia, trying to defend a New York litigation. I understand 
that plaintiff's failure to prosecute, coupled with the "off- 
again-on-again" history of the action caused by the several fail- 
ures to appear, have aggravated this problem, resulting in confu- 
sion in coordination between defendants, their regular counsel in 
California, and their New York counsel specially retained for 
this suit. Indeed, the original New York counsel withdrew with 
leave of the Court; for the last 15 months, defendants have been 
advised on the status of the case by their Calirornia counsel. 
Moreover, plaintiff's failures to appear caused defendants to 
, 


incur otherwise unnecessary, legal costs. 


7. Our firm was retained on May 21, 1975 especially 


the action. To date, our involvement has been limited exclusively’ 


thant 1, 
dL ey, 


Al 
to the preparation for, and attendance at, the hearing and to the 
Grafting of the affidavits and proposed order requested by the 
Court. Por this work, defendants will be billed the amount of 
$697.45 which was computed as follows: 

My time is billed at the rate of $55 per hour, and I 
have spent 10-3/4 hours . the matter; the charge for my time is 
thus $591.25. on May 21, 1975, 1 billed 2-3/4 hours. This time 
was spent conferring by telephone with Jay J. Wall, California 
counsel to defendant Thomas uintin; conferring with Mary R. 
Hardin of our office, through whom the matter was referred to us; 
meeting th a partner of Golenbock and Barell, former counsel of 
record tc *fendants; reading the litication Papers filed in the 
case; and preparing for the May 22 hearing. 

I billed 4-1/2 hours on May 22. During that day, I 
travelled to and from Court and appeared at the hearing; conferred 
with Mr. Wall after the hearing; and began preparation of the 
documents requested by the Court. 

On May 23, I billed 1-1/4 hours. This time was spent 
completing my draft of the necessary mon and speaking with Mr. 
Wall's office, | billed 1-3/4 hours on Tuesday, May 27. This 
time was spent revising the Papers to be submitted and conferrine 
with Mr. Wall. Pinally, I spent 1/2 hour on May 28, finalizing 
the papers to be submitted, 

: Ms. Hardin billed 1/2 hour on Wednesday, May 21, which 
reflects her discussions with Mz. Wall and me. Her billing rate 


is $44 per hour and the charge for her time that day is $22.00. 


In addittion te YOLILAG Sen lawyer's: time cherqes, de- 
7 

fendants will be billed by our office approximetely $864.20 
in disbursements. This is based on a charge of $4.20 
for Photocopying the papers filed with Court; $40.C0 for manu- 
script services, billed at $10.00 per hour; $5 00 in messenger 
fees; and $35.00 in estimated long distance telephone charges for 
calls to Mr. Wall's office.* 

8. Defendants have necessarily consulted other counsel 
with respect to this case. The amount of time, and the resulting 
charges, attributable to plaintiff's failure to appear at sched- 
uled Court proceedings is described in the accompanying affidavit 
of Jay J. Wall. 

For the reasons stated above, I urge the Court to dis- 
miss the complaint with prejudice. In the event that the ac-~-ion 
is restored, I request that the Court award attorney's fees to 


defendants in t'e amount of $1,200.00 . 


Michael s, Oberman 


Sworn to before me 
this 28th day of May 1975. 


y ee AtvTs DINNTRAS AN 
4 SP OE ‘ Notyy Sse oF New York : 


vaamatben No 31-450899 
Notary Public Quaiitied in New York County 


Lomnws, ov, bapues Mach wv, Whe IVV7 
*The exact telephone chargescannot be pcovided prior to receipt 
by our office of our telephone bill. The figure stated above 
is a conservative estimate derived by multiplying the applicable 
billing rete by the approximate length of the calls, 
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ATTORNEYS AT LAW 
1345 NORTH Granc AVENUE 
SANTA ANA. CALIFORNIA 9270! 
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UNITED STATES DISTRICT COURT , 
LASTERN DISTRIC? OF NEW YORK 


NATIONAL ZQUIPMENT RENTAL, LTD., 
Plaintiff, 


-against- Civil Action File 
: tlo. 73C 825 

BERNARD OUINTIN and THOMAS QUINTIN, 
individually and d/h/a THF OUINTIN 


COMPANY co-partners under the laws of AFFIDAVIT OF JAY 
the State of California and DOROTHY Kk. J. WALL 
QUINTIN, 
Defendants 
STATE OF CALIFORNIA ) 
) ss. 
COUNTY OF ORANGE ) 


JAY J. WALL, being duly sworn, deposes and says: 

That he is an attorney at law licensed to practice in 
the State of California and is a member of the firm of WALL, 
FERGUS & SWANSON with offices located at 1245 North Grand 
Averzue, Santa Ana, Sul stsehka: 92701. That WALL, FERGUS & 
SWANSON have represented the defendants in the above captioned 
matter in California, with respect to the within entitled 
matter since on or about February 28, 1975. 

This deponent alleges that they were originally contacte: 
by the defendants for che purpose of determining the status of 
the within matter after receipt by the Clients of a notice fro- 
the Court indicating that a Status Report had been set down for 
March 18, 1975, at 9:30 a.m. 


That previous to being represented by this office, 


defendants were represented hy another California attorney, 


28) EDMOND RALPH ANDERSON, JR. That prior to consultation with 


29 
30 


| 
31 | defendants 
| 


| 
52 | 


this office, it had heen determined by Mr. Anderson's office 


through conferences and consultations with the Clienis, the 


herein, that the within matter had been dismissr+¢ 


and was subject to a notion to reopen by the plaintiffs, 


Allg RYN = 


a 


| Se he 

I a 
4 1}; A determination of these facts was made between January 15, | 
q 2|| 1974 and March, 1974 for which the clients incurred légal | 
‘ 3|| fees for approximately three hours of time. 

ts 4 ‘ There was complete inaction by the Plaintiff from March 

iy 5} 1974 until the notice referred to above requiring a Status 

IE 6|| Report for March 18, 1975 and upon receipt of said notice, the 

| 7\| deponent's law offices were contacted. Thereafter, and on or 

i 8|| about February 28, 1975, deponent conferred with one of the 

f 9|| defendants, THOMAS QUINTIN, regarding the background of the 

a4 

ii 10]| within litigation. . 

i 11 That : hereafter on March 18, 1975, telephone calls were 


made to the New York attorneys for the plaintiff, to the Clerk 


~ 
wo 


'¥ 13]; of the Court and to independent counsel in New York. On March | 
¥ * 14] 29, 1975, letters were sent to the Clerk of the Court, the 
: ef 15|| client and to the New York attorneys for the plaintiff. 
iE y On March 31, 1975, documents were received from the Court 
apea: 17|) and reviewed as well as a letter from the plaintiff's attorneys 
epee! 29 and a notice of motion filed by plaintiff's attorneys. 
4 3° 19 On or about April 1, 1975, there was again a review 
\ $ z ~ of the documents submitted by the plaintiff's attorneys in 
t 21]| support of a motion and/or Statu Report. On April 4, 1975, 
22)|| plaintiff's attorneys were contacted regarding the pending 
x 23)! motion and a letter was sent to the attorneys. 
24 . On April 22, 1975, it was determined that the plaintiff 
; 25|| did not pursue their motion in the within Court. + 
26 On May 5, 1975, fieianios wis reviewed a letter from the 
° 27 || plaintiff's attorneys and an Affidavit of Plaintiff's attorney. 
28 || On May 12, 1975, a conference was had with the clients reqarding 
1? 29 pa motion and the status of the matter. On May 14, 1975, an 
30] Affidavit was drafted on behalf of THOMAS QUINTIN in opposition 
r ; <1} t° plaintiff's motion and on May 15, 1975. the Affidavit isa 


32] reviewed with the client and the Affidavit was re-drafted. On 
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WSL. FERGUS ann BWANSON 


ATTORNEY® AT Law 
1848 North Geann avenug 
BANTA ANA, CALIFORNIA ®2701 


Te:arrome B47 S268 
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May 19, 1975, 


enclosing the 


a letter 


abcve mentioned Affidavit along with 


Oa gape tea Xs ~4 


was addressed to the Clerk of the Court 


an Affidavit 


of Proof of Service by Mail showing service on the plaintiff. 


On May 
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the 


of the firm of NICKERSON 
SOLL in New York 
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bsecuentlyv 


iay 22nd hearina, 
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ceponent contacted Attorney 
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Mary Hardin 
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| 27) 
+ The deponent, as a member of the firm of WALL, ¥LRGUS | 
2|| & SWANSON, bills on behalf of the firm, at the rate of $65.00 
be 
4, per hour, for time he spends on all matters and a summary of j 
x“ ‘ | 
4 the billing and time allotted to the items set forth therein 
5|| @nd a memorandum is set forth in the Exhibit "A" attached hereto 
6 and incorporated by reference. The t>tal billable time attribut- 
7 able to deponent and his firm arising out o£ the matters set 
@}| forth herein from February 28, 1975 to dite r $985.75. 
9 In -didition, deponent estimates that long distance | 
| 
10|} telephone calls to New York including taxes are $49.00. | 
11 Also attached hereto is the previous Neclaration 
12|| filed by THOMAS QUINTIN in the within matter as Exhibit "“B". 
13 Z\ . 
H ( N fr '/ 
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| ae TAY J,] WALL 
wo ° 
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i Sees : er : 
o53< 52 16) Subscribed and sworn to before me this 27th day of 
Or eoén 
z<i P : 
cegst 17 May, 1975, at Santa Ana, California. 
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WALL. FERGUS ann SWANSON 


ATTORNEYS AT LAW 
1345 Now! Grand Avenue 
SANTA ANA. CALIFORNIA 92701 


TELEPHONE 547-8365 


so os 38: a &@ eo ©. 
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February 28, 


March 18, 


Marci 


April l, 


pril 4, 


ipril 22, 


March 
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1975 


1975 
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1975 


1975 


1975 


1975 


MEMORANDUM OF TIME SPENT 

9 
Office confe: 2nce with TOM 
QUINTIN re Status Report set 
for March 18, 1975 1.0 
Telephone call to New York 
Attorneys re Status Report +3 
Telephone call to Attorney 
Jacobskind re Status Report o3 
Telephone call to Clerk, Mr. 
Agnello re Status Report 23 
Telephone call to client to advise 
of actio.. “2 
Letter to Clerk of Court ow 
Letter to Client re Status Report 23 
Letter to New York Attorneys re 
Status Report oo 
Review of letter from New York 
Attorneys 3 
Review of Court Record received e3 
Review of Notice of Motion for 
April 7, 1975 oe 
Review of documents for Motion 
and/or Status Report set for 
Apxil 7, 1975 3 
Telephone call to Attorney Heller 
re tiotion and Report on 
Letter to Attorney Heller re 
Motion and Continuance 5 
Determination of non-appearance 
of moving party on Motion °3 
Review letter trom Attorne - 
Hellerg ° 2 
Review of Affidavic of Heller 
re Motion oS 
Conference with client re Moti. s 
and case status L.2 
Draft of Affidavit of THOMAS 
QUINTIN in Opposition to Motion 1.5 


Review of Affidavit with client 
and re-draft of Affidavit of 
THOMAS QUINTIN 


ome, 


— 


ee ee ee 


mn 3 . a 
oO 
1 May 19, 1975 Letter to Clerk of Court ? 
Enclose Affidavit of QUINTIN; 
2 Affidav:t of Service of Jacobs 
3 May 21, 1975 Telephone call to Attorney 
‘ Hardin re New York representation 
4 for May 22, 1975 Motien and 
memorandum 5 
5 
Telephone cal) fr-rm Attorney 
6 Oberman re review for May 22, 
1975 Metion and memorandum oto 
7 . 
May 22, 1975 Telephone call from Attorney 
& Oberman re hearing and memorandum 5 
9 May 27, 1975 Preparation of Affidavit of 
JAY J. WALL for delivery to 
10 New York attorneys 1.5 
11) Telephone ¢« *1 from Attorney 
Ob rman re A: fidavit 23 
12) 
13 | TOT? TIME 14.55 
| } 
z 14) | 
o = 
z s& 15) 14.55 hours at $05.00 per hon- $ $03.73 4 
=O | 
SEE e8 | 
»3<2316| 
z226r Total Estimated Lona 
o$$35°% 17 Distance Calls 40.90 
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ar | 
ee2e§ 18! 
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4 °F 19 
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; 20 
21) 
22 
23) 
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UNITLU STATHS DISTRICT COURT 
LASTLTG DISTRICT OF NEW YORK 


ELL EE EE SS eS ce 


NATIONAL EQUIPMENT RENTAL, LTD., 


Plaintiff, 


No. 
PEPNARND QUINTIN and THOMAS QUINTIN, 
individually and d/b/a T=! yYUINTIN 
COMPANY cc=-partners under the laws of 
the State of California and poROTHY EK. 
WULITIN, 


Defendants 


STATE OF CALIFORNTA ) 
8B 
) 


rakes this Affidavit on bohalf of himself and ¢ 


fenjJarts similarly situated, 


pat 


i ee 
: ei a ee ae 


“ 19) action 
20) 3, 1973, 
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21 r 


and defendants, a motion was made in this Court 


' District of California. ‘That motion was denied 


That ho is one of the defendants in the wit 


n& sot forth in their Answer filed on or 


“-against- Civil 
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Action Pile 
73¢ 


‘THOMAS QUIHTIN, being duly sworn, deposes and says: 
3 3 y 
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a) 


tat all defendants have a good defense to the 
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os 


entitled 


wit! 


matter and is fully fandliar with all the facts herein and he 
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ny reason of tha distance involved between the iar. : . efee 


to re: ove the 


matter to the United States Nistr’ +t Court for the central 


in 19773. Sine 
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j 25 that ti-- an + $ © he wes sare ° “*\ 
} 4 at tise ani cn or ahout three different occasions, “thc 
26, 'I 
"%, Court tas at the tines set for a Status Report wvisisre! the 
: x 27.) 7 : F 
| c ‘4 agtion. “'he rlaintif*, through their attorneys, fiicd a motion 
; 28! i ' ; 
| t© Atve the imatter restore?. In the first instance, the 
; ‘ 
} 2 | : ' 
ae 29 | Plaint{??%'s counsel claimed they were delayed “as 2» rosult of 
30 
|: ws Meavy traffic" and beeaure cf unusual and heavily conyested 
; 32. 
‘J ' traffic"s°on the second eccasior, counse) for t!a -tnintifft dia 
19 
““ |] Te® avnpear because de-orert's assoctate, ®reglectec to rote on 


—_/ 


his diary or on the diary for the firm that this matter had been 
restored for a Status Report on March 18, 1975") on the third 
time, counsel for the plaintiff stated that “unfortunately he 
had a flat tire while driving to the Court and way unable to 
appear in Court on time”, 

It would appear that the repation of a sinilar alibi 
for restoring the matter to the calendar of this Court would 
not pe in order and the Court should not therefore allow the 
matter to be restored to the calendar at this time but the 
matter should remain dismissed and terminated. 

The within case *ac been pending for many years ir 
this Court and the de: endants and each of them have previously 
engaged counsel. As a result of the previoun orders of the 
Court, defendants found that it was no longer necessary to have 
counsel since the matter was dismissed. A determination was 
made hy other counsel in Caiifornia that the matter wa3 cismissed 
end no notice was ever recoived that the matter was restored to 
the calendar until the recent notice requesting a ‘itatus Report. 
The defendant has again engaged counsel, the law firm cf WALL, 
FPERCUS & SWANSON, with offices located in Santa Ana, California, 
for the purpose of investigatiny this matter and have bean 
advised that the matter was present]: dismissed, subject to a 
motion by the plaintiff to restore the matter. 

It would appear to mo that the plaintiff has not diligently 
Pronecutud this action andtshould be disqualified from being 
fllowed to restore tha matter to tho calendar at this late time, 
In the event that this Court determines that the’ motion La well 
taken and should he grantad, I would respectfully request that 
the Court grant tha motion reatoring the matter, but subject to 
requiring the matter to be transferred to the United States bistric 
Court “Yor tha Central District of Californie, ‘This would elini- 


nate the undue burden of tine, distance and expense involved for 


Se ee eerecin Lather 


the defendants in thin matter in the present Court ana should be 


qranted ao a result of the negligence on the part of plaintiff 
and/or their counsel. 

* It would appear that plaintiff makes a habit of the 
procedure set forth in this action based on tnoir own affidavit 
and that nothing more than dolay is being caused in the matter, 
which causes unboarahle exponsas to the defendants and each of 
ther. 

Your deponent respectfully requests therefore that the 
previous order dismissing this matter be affirmed and that no 
motion restoring the matter to the calendar bo grante:i. In the 
alternative, your deponent respectfully requests that tie matter 
he transferre4 to the United States District Court for the Central 
Distr’ ct of California and be restored to the calendar there 
to be set for trial, In the event the Court grants neither of 
the aforementioned motions or alternatives, it is respectfully 
requested that the matter be set down for trial at a reasonable 
tiie considering the distance of the defendants from the place 
of trial. Tho defendants and each of the. are ready, willing 
and able to proceed to trial as required and have a 00d and 
adequate defense to the allegations of plaintiff, arc have so 
advine? their attorneys. That their attorneys have concluded 


that there is a good and adequate defense. 


Subscribed and sworn to before me this 19th day of May, 1975, 
at Santa Ana, California, 


oF Ai? 3 ~ 5 Chas Nahe 
Notary Public In and for Tr 


County and State 


he 
; IHX 
l| (VERIFICATION — 446, 20185 ¢ P) 
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. ee intitle schiiceae 


5 m the ahve entuled action or Proceeding | have read the PR = ainthcteniteninbansiiinenieiass 
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6 ‘ 

- —— ee — ——_.__ A esetsiheeeesteens ene es 
| 

7 and hnww the contents thereof and I certify that the same is true of my own Anowledge CNCEPL GS to those mutiors ahich are therein 

8 Mated upon mi information or belief. and as to those matiers { believe it to be irue 

‘ 

9 | Rash. Sinsieteeseeric ee ——_.__. 
10 a SE ose ———$$_______ 
1 l 1 certuts tor declare’ under Penalty of perjury .* that the foregoing is true and correct 
12 Piecuted on ES —aiatenerssaan eo neeiitererseesienens —-. Califorma 

(date) (place 
2 
40 
-_— eens ere es ne 
2 4 Signature 


(PROOF OF SERVICE BY MAIL — 10132, 20155 CC Py 
STATE OF CALIFORNIA 
17| COUNTY OF ORANGE “ 


1 am a resident of the county aforesaid. | am over the age of tighteen years and MOl @ party to the within entitled action my business 


20| _._._ 1345 North Grand Avenue, Santa Ana, California 2701 ? 


_ ence 


21 I On _ _May i ae 7 19 75 . | served the within APPIDAVI - a 
| 


23 onthe interested parties ieee RNs felt ead a 
1m Sand action by PIGCINE @ Irae copy thereof enclosed ina sealed envelope with Postage thereon full, prepaud inthe | nited Siates mad 
4 a Santa Ana, California = RES ee Gl : SN CoN ind 
addressed as follows 
25 
GLRALD s, JACORS, Esq. 
26 Attorney at Law 
+ 


419 Lakeville Road 
Lake Success, New York 11040 
. € 


feeris (ur de lave under penalty of Perjury.* that the foregoing 1 true and ; orrect 


30 Eb veiuted un lay 19, 1975 wt Santa Ana ~. Catiforna 
} (date ‘place 
“1 | , 
JENNic ee ior, 
| ae j Segmatute - 
32 iy Jennifer Ryan 
. | 
Pernt he mw regen ve Or atin 
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IN CLERK'S OFLCE a 
UNITED STATES DIs COURT 4 OCH COURT Ls 
EASTERN DISTRICT GF W YORK 
Wisin Ed ee ee RETO TR — om oy ati nat elas ge x C *f 1974 * 
rs 
NATIONAL EQUIPMENT RENTAL, LTD. 
: : wil AM 
Plaintiff, Pal 
73 Civ. 825 
~against- 3 JUDGE BARTELS 


BERNARD QUINTIN and THOMAS QUIN TIN, 
individually and d/b/a THE QUINTIN 3 ORDER 
” \MPANY co-partners under the laws 
the State of California, and 
-ROTHY K. QUINTIN, 3 


A motion having been made by the firm of Golenbock 
and Barell, for an Order relieving the firm as attorneys of 
record for all defendants in this action, and Golenbock and Barell 
having submitted the affidavit of Leonard wW, Wagman, Esq., sworn 
to the 12th day cf December 1973, in Support of said motion; 
and no oppesition Naving been made thereto, it is 

ORDERED that the Said motion is granted and that 
the firm of Golenbock and Barell be and hereby is relieved as 


attorneys of record for al] defendants in this action. 
0, he yd / 
Dated: Febjvrey ,1974 
ts Lobe. re it: | 


rod States Dis itric’ | , Judge 


4 


ont. ~ 


j UNITED STATES DISTRICT COURT 3't¢ 
* EASTERN DISTRICT OF NEW YORK é 


' NATICNAL EQUIPMENT RENTAL, LTD., 


Plaintiff, 


i 

| : -against- 

| oo AFFIDAVIT 

| BERNARD QUINTIN and THOMAS QUINTIN, 
} individually and d/b/a THE QUINTIN 73 Civ 825 
: COMPANY, coO-partners under the laws 

i of the State of Califcrnia, and 


DOROTHY K. QUINTIN, 


Defendants. 


STATE OF NEW YORK ) 
: SS.3 
COUNTY OF NEW YORK) 


LEONARD W. WAGMAN, being duly sworn, deposes and says: 


1. I ama member of the firm of Golenbock and Barell, 
attorneys of record for defendants Bernard Quintin and Thomas 
Quintin, individually and d/b/a the Quintin Company, and Dorothy 
K. Quintin. I am fully familiar with the instant action and 


) have personal knowledge of the facts set forth below. 


Br 2. I make this affidavit in support of the motion 


of Golenbock and Barell for an order, pursuant to Rule 4(c) 
of the general rules of the United States District Court for 
the Eastern District of New York, relieving the firm as at- 


| 
| 
torneys of record for defendants herein. 


- 


j : 3. Iam compelled to make this motion because for 
the past several months I have been unable to establish any 
contact with the defendants or with their California attorney 
| : by whom the case was initially referred to my firm. I have 
not received any response to my numerous telephone calls and 
ae ‘ letters to the forwarding attorney. My telephone calls to the 


' client also have gone unanswered. 


—— 


} 


~ 


rs 


' =~ Wvewer @-. - 


4. We have attempted, but have been unable to 
obtain information essential to an evaluation of the defendants 
position in the action, including: (i) whether an independent 
action against the manufacturer of the equipment involved 
ted in California, and (ii) the accept- 


herein has been ins. 


ability of engaging in settlement negotiations. 


5. Consequently we have been deprived of information 
essential to the proper representation of our clients’ 
interest and, accordingly, must respectfully request to be 
relieved of our position as attorneys of record. 

HISTORY AND 
POSTURE OF THE CASE 

6. Defendants, who are all residents and citizens 
of the State of California, were served with the summons 
and complaint in the instant action in California on or 


about May 8, 1973. 


Se Shortly thereafter, and on or about May 15, 
1973, we received ; letter from a California attorney, Kenneth 
J. Golden, of the California Law firm of Golden and Neal, 
requesting that we undertake to represent his clients, the 


defendants herein. 


* 


ey A 
8. We appeared as attorneys of record for defendants 
and petitioned for removal of the action from the Supreme Court 
of the State of Now York County of Nassau, where the action 


was commenced, to the Federal District Court for Eastern 


District of New York. 


were 


9. We then moved, in the interests Of justice and 
for the convenience of witnesses and parties, to transfer 
the action to the Federal District Court for the Central 
District of California, and upon denial of our wotion, 


served an answer to the complaint. 


10. There have been no other Proceedings in the 
instant action. Indeed, since we have been unable to 
establish contact with Our clients and their local Caiifornia 
attorney, we have been’ unable to preceed further in chis 


action. 


Accordingly the firm of Golenbock and Barel] 


| 
| 


respectfully requests that the Court enter an order relieving 
the firm of its position as attorneys of record for all 


@-fendants herein. 


rf ef 
/ || 
P ; : A pee 
sete ——s'e = —— 
, Leonard W- Wagmap 
Swo-> +o before me this 
li day of December 1973 
ska 2 mi 
Notary tr tow York 
@uei: y 
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IPOS ert oe 
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hare 


STATE Ue NEW YORK ) . ee 


S& 


COUNTY OF NEW YORK) 


Rachel Steinberg, being duly sworn, deposes and’ 


says: I am not a party to the action, am over eighteen 


years’of age, and am employed by Golenbock and Barell, 


actorneys of record for defendants herein. 


On December 12, 1973, I served the within Notice 


of Motion to Relieve Attorneys of Record and Affidavit 


of Leonard W. Wagnan, [Esg. upon the following attorneys 


in this action: 
Gerald S. Jacobs, 
410 Lakeville Road 
Lake Success, New Yor): 


Esq. 
11040 


Kenneth J. Golden, 
Golden and Neal 

7842 Westininster Avenue 
Nestminster, California 


Esq. 


92683 


and upon: 


Messrs. Bernareé and Thomas Quintin 
The Guintin Company 

3303 Harbor Boulevard 

Isuilding H, Suite 9 

Cesta Mesa, California 


The Quintin 
4524 Vest 
Santa Ana, 


Company 
First Street 
California 


Ms. Dorothy Quintin 

541 Sturgeon Drive 

Costa Mesa, California 
by depositing a true copy of same enclosed in a postpaid 
properly addressed wrapper in an official depository under 


the exclusive care and custody of the United States Post 


/ 
Office Department within the State of New York. } 
J 4 


/ we j 


“N Employee 
Sworn to before me this 


12th day of December, 1973. 


Notary Public 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


WIG PM ie 


NATIONAL EQUIPMENT RENTAL, 
Plaintiff, 
-against- 
BERNARD QUINTIN and THOMAS 


ividually and d/b/a THE 
COMPANY, co-partners under 


STIPULATION 


of the State of California, and 


DOROTHY K. QUINTIN, 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and between 


the undersigned, that the time for defendants to answer ex 


| RO¥O~nikh-respect=be the summons and complaint in this action 


be and the same hereby is extended to and including September 28, 


iS73. 


Dated: New York, New York 
August 28, 1973 


SO ORDERED: 


Dated: Brooklyn, 
c *ppedber 


6w York 
1973 


Attorngy for Plaintiff 


GOLENBOCK AND BARELL 
Attorneys for Defendants 


) 
Wa wre by 


Lec y dro W 
er of the Firm 


, aw S ace way 


Mtorney al Fos 
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M10 Le ooniee Ku nal’ & 
Leko ‘ Soon tha, . C 
212) SHI 1005 


Hon. John Bartels 
U.S. District Court 
225 Cadman Plaza East 


Brooklyn, N.Y. 


RENTAL, LTwu. 
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Adjourned Date: 
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UNITE D STATES DIS? RIC LER’: UrFiL. ‘ { 


! 4. 8. DisiRICT cy . 
EASTERN DISTRICT OF NEW YorK UAT ED. tht, 
* OEC13 1973 | 
batare win eT enero te Phe TIME Am, eels 
WATI1ON a : Pl : | 
Fl CR ppew? : | 
: 
Plaintiff : ORDER OF DISMISSAT. 
ORDER_OF DISMISSAL 
-vs- : 


ae 4 ‘. : Docket No. 7F C-SR2s5— 
Ou UT AAS ag oe | 


Defendant : 


, 


The above action having been called on 


2/13/73 for a pretrial status report 
alice i Se 


the case down for trial, and the Plaintiff not appearing after 


» and to set 


having been duly notified, it, is hereby 

ORDERED that the complaint be and hereby 
is dismissed with permission to the Plaintiff to move to vacate 
the dismissal, within thirty days, upon furnishing an affidavit 


showin (1) a good cause of action, and (2) a valid excuse for 


failure to appear. 


| 
“ited: Brooklyr;, Be si 


1203/72 Chon 
Sere pe LES ce | 


L- united States ete ae” Judge 


t 
a i. 
UNITED STATES DISTRICT iRT 
EASTERN DISIRICT OF NEW YORK i. 
r RCI COURT ED. NY 


Ce NP Ee i rebel yi hans aa‘ 


oe s TIME AM, ? 
VO MWRL COvIr LIC AT. ACATAL Sg NS 
Plaintiff : ORDER _OF DISMISSAL ‘ 
: : Docket No. 23. CRAs 
BEAPKY) isn FAL of el : [ M‘ FILMED | 
Defendant : ; 
ee ne he ae eae OF Si teh als Sie bh ea ke eames aap ace x ’ 


The above action having been called on 


lb hticls /f AY 7s fur a pretrial status report, and to set 
ay te 


the case douwn for ‘trial, and the Plaintiff not appearing after 


having been duly notified, it is hereby 


ORDERED that the complaint be and hereby 

is dismissed with permission to the Plaintiff to move to vacate 
_ Eten ‘ f 2 
the dismissal, within triary/ days, upon furnishing an affidavit “A-S5 
i si 
showing (1) a good cause of action, and (2) a valid excuse for i 


feilure to appear. 
. 


Dated: Brooklyp, valet 


Warr / b 147 i 


2 / 
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Ys Btatce SN LEME 
United States District Judge 
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UNITED STATES DISTRICT COURT toad 3 C <) » se 
EASTERN DISTRICT OF NEW YORK ; » 5 
POLO SiN wnennne nine aiehuacumenemcs. = WU ky 
NATIONAL EQUIPMENT RENTAL, LTD., : . 


Plaintiff, 


~against- 3 
BERNARD QUINTIN and THOMAS QUINTIN, 3 PETITION FOR REMOVAL 
individually and d/b/a THE QUINTIN isi tery 
COMPANY, co-partners under the laws : Civil Action File No. 
of the State of California, and 
DOROTHY K, QUINTIN, xe 3 


Defendants, 


Fe a ae en ORR RR eile ts arian gone tegt eo) x © — 
no} mn 
T® THE JUDGES OF THE UNITED STATES DISTRICT COURT ad ” 
FO. THE EASTERN DISTRICT OF NEW YORK: 7: ww re 
ing OW ’ 
~a 


ee “> 
The petitioners, defendants herein, are appearing fOr 


i 


purpose of removal of this action from the Supreme Court of the 
State of New York, Nassau County, to the United States District 
Court: for the Eastern District of New York and respectfully show, 
upon information and belief: 
1. Plaintiff, National Equipment Rental, Ltd., commenced 
an action against petitioners, defendants herein, in the Supreme Court 


of the State of New York in and for the County of Nassau, by service 


Of a summons and complaint, by certified mail, return receipt requested, 


postmarked May 3, 1973, and received on or about May 8, Se Pea | copy 
of the summons and complaint is annexed hereto as Exhibit as ah 

2. A stipulation was entered into extending defendants time 
to answer or move with respect to the summons and complaint to and in- 
Cluding June 14, 1973, r . 

3. The instant action is one of which this Court has 
Original jurisdiction unde? the provisions of 28: U.8.¢, §1332, 
and is one which mav he removed to this Court by petitioner-, 


defendants herein, pursuant to the Provisions of 28 U.S.C. §1441, 


in that it is a civil] action wherein the matter in controversy 


eMC S LO ere HL Gly: ny" hs 


Exhibit A i Heprosentative MGT Ciel 


MeL 00st) ah bed ita 


Ch dia dtdaba wuscans ae 
s a 


| exceeds the sum or value of $10,000 exclusive of interest and 


costs, and is between cit izens of dif ferent states. 


| 
3. At all times relevant hereto, according to the 


complaint, plaintiff was and is @ Delaware corporation having 
its principal place of business in Nassau County and is a citizen 


of the State of New York. 


4. At all times relevant hereto, defendants Bernard 
Quintin and Thomas Quintin, individually and doing business as 
The Quintin Company, Co-Partners under the laws of the State of 
California, located at 4524 West First Street, Santa Ana, 
California, and Dorothy Quintin, resided in Orange County, 


California. 


5. The matter in controversy is alleged to be in an 


amount no less than $27,291.60, exclusive of interest and costs. 


6. The required undertaking for removal is annexed 


hereto as Exhi bit "B" 


WHEREFORE, petitioners pray that this cause be 
. removed to this Court and Proceed 2s a removed action in 
accordance with law. 


Dated: New York, New York 
June 7, 1973 


GOLENBOCK AND BARELL 

Attorneys for Defendants 

60 East 42nd Street 

New York,New York 10017 

(212) 986-3300 . 
¢ 


By MA tal [NM 54 — 


Member 
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| VERIFICATION ‘ 
1 

’ STATE OF NEW YORK ) 

) $ S8S.3 

COUNTY OF NEW YORK) 


LEONARD W. WAGMAN, being duly sworn, deposes and 


| Says that deponent is a member of the firm of Golenbock and 
Barell, attorneys fo: ‘titioners in the within action; 

| that deponent has read the foregoing and knows that the same is 
true to deponent's own knowledge, except as to the matters 


therein stated to be alleged on information and belief, and 


| that as to those matters he believes it to be true. 
“ { ie} , 
Ox n LL. f f / 6 /4A,4—— 
are ee ee a ie ee — 
Leonard W. Wagman ] 


Sworn to before me this 
7 ™ day of June, 1973. 
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Gaunty of NASS.A 


County as the place trial 


NATIONAL EQUIPMENT RENTAL, L70., a. 
The basis of the venue is 
Plaintiff's place of busin: 
Plaintif(s) ¥ 
acalast Summons with Matic 


BERYARD QUINTIH and THOMAS QUINTIN, individually and d/b/a Plaintiff sesides at 
THE QUINTIN COMPANY, Co-Partners under the Laws of the State 410 Lakeville Road 
“of California and poromy k, QUINTIN, . Lake Success, H.Y, 
Shyer, ks - Delendant(s) a 
ee ———— County of Nassau .: , 
ar Se Ho See ts 
**To the above named Defendant(s) : 7S 
4 . 
iow arr freroluy Hitntuioned fo answer the complaint in this action and to serve a copy 


of your answer, or, if the conpliint is rot served with this summ 13, 0 serve a notice cf appearance, on the Plaintiff's 
Attorney(s) within 20 days alter the service of this summons, exclusive of the day of service (or within 30 days 
alter the service is complete if this summons is not personally delivered to you within the State of New York); and ia 
case of your failure to appear or answer, judgment will be taken *gainst you by delault for the reliet demanded in the 


complaint. 
Dated, 4 
Detendant’s Address: GERALD § - JACOSS 
Attorney(s) for Plaintif(s) 
Office and Post Ofce Address 
Notice: The object of this action is 4io Lakeville Road 
Lake Success, N.Y. 11040 , Sy 
The relief sought is 212-343-] 005 — 
+e 


pear, judgment will be taken against you by default for the sum of $ 
19 and the costs of this action, 


Upon your failure to » 
with interest from 


FOURTH: That plaincife in aAccorcdance with the terms of said ’ 


Ie Se, Culy notified said defeadane of its default, but defendant failed to , 


Cure the sone Within the time limited undes the terms of said lease 


sis 22HE COURT CY He STAT® wo NL YORK 
COUNTY OF NASSAU 


WATIONAL EQUIPMENT RENTAL, LID., 


Plaintiff 


“-against- fe 


BERNARD QUINTIN aad THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY, Co-Partners Under the Laws of 
the State of California and DOROTHY K, 
QUINTIN, 


Defendant 


The plaintiff atove named *y GERALD S, JACOBS, 


S. 


-=xX 


OG 


attorney, complain= 


ing of the defendants, respectfully shows to the Court and alleges: 


¢ FIRST CAUSE OF ACTION 
ee - we 
“S FURST: .That at all times hereinafter mentioned, plaintiff was’ 


6nd still is a Delaware corporatian hav 


in Nassau County and having duly qualified to do business 


New York, 


SECOND; That heretofore plaintiff 


ing it 


Principal place of businass 


in the State of 


leased certain equipment to 


SERNARD QUINTIN and THOMAS QUINTIN, individually and d/b/a THE QUINTIN 


COMPANY, Co-?artners Under the Laws of the State of Californi 


written lease designated 86 792A copy of which 


Exhibit A, 


THIRD: That said defendant defaulted 


« 


under said lease for the month of January, 1973 and the m mths ¢ 


theret oO, 


FOURTH: That pl tintiff in 
le Sa, tuly NOLIfied said defendant of 


ure the “ within th. time limited u 


‘das Vices LP nity ' 


Mbcord sad Raneusentatice , . 
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8ccordance 


'S attached hereto and marked 


‘fault, 


® pursuant to 
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in paying the rentals due 


ubsequent 


of said 


but def ‘Ndaunt failed to 
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Pier: That by reason of defendant's default as aforesaid, ' 

plaintiff in »xecordance with the terms of said lease declared al} of the a 
due thereunder due and payable, to wit, the sum of $22,743.00, with interest ! 


thercon from January 10, 1973, 


- 


SIXTH: That no part of ‘said sum has been paid although duly 


© 


l 
demanded, and there is presently due and owing from the defendant under the 
lease aforesaid, the sum of $22,743.09, with interest thereon from January 4, 

' 


1973. 


SECOND CAUSE OF ACTION AGAINST 


DEFENDANT BERNARD QUINTIN and n 
THOMAS QUINTIN, individually and 
d/b/a THE QUINTIN COMPANY, Co- . 
Partners Under the Laws of the 
State of California as . 

‘3 


SEVENTH: Plaintiff repeats and reiterates each and every 


allegation contained sin Parayraphs marked "FIRST" through "SIXTH" inclusive. 


of the complaint, as if fully set forth at length herein, 


t 


6 ; 


EIGHTH: That pursuant to the aforementioned lease agreement, 
in the event of a default the lessee became liable for all expenses ‘of the -- | 


lessor including legal expenses and attorney's fees equal to 20% of the 


unpaid balance, 


NINTH: That by reason of the foregoing, the defendant is 
liable for attorney's fees in the amount of $4,548.60, nM © rt of which has 
becn paid although duly demanded, , 

- THIRD CAUSE oF ACTION AGAINST 


DEF ERDANT DOROTHY K, OUINTIN 


TCHTH: Plaintiff repeats and reiterates each and every 
' 
, a ‘ . . 1 
“llesation contained in paragraph irked "FIRST" through "NINTH" inclusive : 
‘ : 
+ the complaint, as if fully set forth at length herein, i 
| 
? 
; 
{ 


a Ee a 


te ee 


eo 


; 


Which sum the defendant DOROTHY K, QUINTIN failed and/or neglected to pay. 


ELAVENTH: That the defendant, DOROTHY K, QUINTIN, unconditionally 
‘ 
guaranteed oll sums due and to become due to the lessor under the “lore.- 


mentioned lease by an instrunent in writing, a copy of which is annexed 


hereto end marked Exhibic B. 


TWELFTH; That by reason of the foregoing and purnion to th 
default of the defendant BERNARD QUINTIN and THOMAS QUINTIN, ’ individ ily ong] 
d/b/a THE QUINTIN COMPANY, Co-Partners Under the Laws of the State of 
California, plainziff did make demand upon defendant DOROTHY K. QUINTIN to 


pay all sums due under Said lease 9greement, to wit, the sum of $27,291.60, 


THIRTEENTH: Tha: by reason of the foregoing, the defendant 
DOROTHY K, QUINTIN is indebted to the plaintiff in the sum of $27,291.60 


Peyment of which has been demanded and refused, we 


‘ 


WHEREF ORE, plaintiff demands judgment 8gainst the defendant 
BERNARD QUINTIN and THOMAS QUINTIN, individual ly and d/b/a THE Quintin COMPAN 
Co-Partners Under the Lews of the State of California on ‘the first énd 
SCcoad causes: of action in the amount of $27,291.60, together with interest 
from January 10, 1973 and on the third cause of action 4gainst the defendant 


OOROTHY K, QUINTIN in the 8mount of 927,291.60, with interest from January 10} 


GERALY $. JACOBS ' “ 
Attorney for Plaintiff 
Office ¢ P.O. Address ¢ 
lo Lakeville Road “ : 
Lake Success, N.Y, 11040 
| 
{ 
i 
J 
! 
| 
| 
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Tot TO LEASE NO, SO", SCHEDULE _® , DATED __ December 7%, 1972 


FQULIPMENT RENTAT LTD., Lessor, AND PERUARD QUIITIN and 


Yoel aoa Sis QUTLYIM COlwAMY, Co-Partners Under theo 


ou teat A 


17. Lessor shall not be responsible for any loss or Gamage caused ' 


by error’ in programming or instructions to the leased equipment 


lntont Cefect, wear and tear or gradual deterioration of the leased 


ccuivment, or loss of the service or tse of the leased equipment or 


any part thereof. Lessee represents that the equipment selected by 
“ait is of a size, design and capacity for its use. : ss 

18." Lessee agrees that Lessor shall not be liable to Lessee or anyone 
cise for any liability, claim, loss, damage or expense of any kind or 


. 


nature caused directly or indirectly by: 


. 2 f ; 

1. The inadequacy of the equipment, or of any item supplicd ‘ é 
ee, ene iy" oF 
‘ ms by th x¢ vendor or any other party. ape org nes ’ 

} as @ t 7 ‘ rif Ke 
: 2. Any deficiency with respect to any equipment, program: ing 
ar : 

or training to be supplied to the lessor/lessee by the vendor 
| i$) OY- any other pa ty. 

3. The use or performance of any eguipment. i ; 
; ; 

a. gees 4. Any- interruption of use or,loss of service or use or. 

Performance of any equipment. 

.5-, Any loss of business or other consequence or damage, whether. 

or not resulting from any of the foregoing. 

BEMARD OUINTIN, and TUOMAS CUTNTIN, 
Individually and dba Pn QUINTIN co:PANY, 
‘ Co~Partnovs Under the Lavs of The State of 
asa... ae 
- POR SS otic 
S wind. ee SaaS — 
{ sae Le Yon Og 2 
is mac Quintin (title) 
4 = a ” 
S ty:Zlonn 4, Fy— 
. el i . ah i rarca ars Ne 5 at 


’ a ee 
ore — — - _—— —_- a oe 
LY YOUK, COUNTY OF as APEIDAN TE OV PILKONAT (UN te 
£2 tines clones and caus sha aicers-cnme sa + - ---+- +- +t -* - - * e-. 8 


‘ In ccnsigeration of One (31.00) Uothie ta h urd ald, ned teveint of bps hereby eckeowled ged, soy {p,con- 
Issattou of the execution by NALIN A! eUIPMENT RENTAL, 141 Ah a weltten pees tre cae a 
diced SESS . oul ell schedules now of hereafter mace a patt thereoh, vv] i wAarasedecies se : - 
ed Jisesinafter called the Lease, the underssned for h self, h heiza, cacuion, eabni alsezators, SUM 23 
igns, jointly and sever lly, hereby inrevcerbly and unconditionally GMATaNtces Payment wien du, whether 
y sccelerstion of otherwise, of any aud all the obligations and Jizbilities due and to kecen-e due to Lessor from 


452+: West Ast wtreet, Santa Ana, California 


(Aidrees of Letses) 


SOmnOT* -Oene + atess motcenpen seetem een trenceen esses -sneuentns ——- 


as Desrtt eadee ssid Lease, tonether with olf interest therson ind all attorneys’ fees, covts and expences of collection 
ae Lesser ia enforcing any of such Oougstiens and lizbilitie, 


sned acknovled3es notice of the jnteaded susigcment of the aforsssid Lease and herby consents to 


5 


Be ae ae eek aad speciScally azeses that this Guarsntes is and shall bz 2a eon and continuin 3 Custantee and a!j 

{ Odliz-cns and Pasdilittes to which it epplics or may epply under the terms hereof thall es conclusively pr ; 
have been crested in ecliance heron and chall continue in full force and effect, notwithtanding any (1) change 
in sentais er other obligations under said Lease, (5) renewals, modifcations, additions o¢ extenticns theesto OF ex. 
tensicns of time to ip orm any of the odlizations ¢ ersundcr; and waives notice of the assicnment by NATIO*IAL 
EQUIPMENT RES a . : : “ 
or of ang csfault by the Lessee thereunder. The undersimed further agiess and consents io ary axrignment of this 
Geazantes, in which event it shall eaure to the benefir of any such MGHee Wit thz same force and CHect 23 though 
the said sstignee was specifically named herein and heresy waives £07 notice of any such escizament, 
No invalidity, irregularity, or unenfercesbility of all or ony part cf the oblivations and liabilities hereby Guaz- 

antsed cr of any sscurity therefor shall effect, impair or be a defense to this Guarantee, and thiy Guarantee ja a pri- 

dlics:ion of the vadersiqned. 
inctument shall be deemed to have been made in Nassau County, New Y ty, ond shall be interpreted in 
accordance ‘vit the laws of the State of New York, and as pat of the consideration For the 2 ; 


sors executica cf 


TAL, LTD., ead waives notice of any such chanzes, renewals, modifications, additions, extensions 


| 

t 

oe The Laws of the State (heed Lem) o£ California 
| 


the afore 


tor hereby ageees that eny7 end all actions o7 Precesdings 


‘ 
. + ad . . . . . » 
dicectly or i ctly from this Guarantee shal} be Etigaied in courts having 0 siess within the Sate of Now Y ‘a 
and thd undersigned Guarantor Fiereby consents to the jurisdiction of any Sccal, State or Fedsral Court lected wish{a 


w York, and the undersigned Guarantor hereby waives personal service of ang end oll Ficezs, and 
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BOND NO. 2423008 


THe AMERICAN INSURANCE COMPANY 


NATIONAL SURETY Commonation Jim ] 3 57 PH 73 
FIREMANS FUND | -s:ccureo more conromsrion 


ALM AN INSUBANCE COMPANIER =| AMENICAN AUTE INSURANCE COMPANY ‘ cLURK UNDERTAKING FOR REMOVAL 
U.$.0 “ICT COURT 4 
EAL " <2 4 
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KNOW ALL MEN BY THESE PRESENTS, That the NATIONAL SURETY CORPORATION, having an office and place of business in the 
City, County and State of New York. is held and firmly bound unt National Equipment Rental Ltd, 

ity. Cou ar otate Ne Ms is he nd kermiy i in v 
in the penal sum of Five Hundred Dollars lawful money of the Un.‘ed States of America. for the payment of which well and truly to 


be made, it binds its successors and assigns, firmly by these presents 


The condition of this obligation is such that whereas _ Bernard Quintin and Thomas Quintin » Individually 
and doing business as TheQuintin Company, Co-Partners under the laws of the State California 


and Dorothy K. O:intin 


being about to 5 the trict C t 
of the United States, for the Eastern Distr { New York. for tue f 
certain cause pending in the Supreme utt af the State of New York ty of Nassau 


wherein the caid National Equipment Rental Ltd, 


the -.q Bermard Quintin and Thomas Quintin, individually and Doing Business as The Quintin 


Company, Co-Part. rs under the laws of the State of California, and Dorothy K. Quintin, 


rie ' iitet Ciseert of tls Atinkin A Mhiskics’ had i Eastern District of New York 
NOW, THEREFORE, i! the said Petitioner(s) shall pay a ts and d c it nay be aw i by District Court of 1 
Jnited Otay if t wo wa nprog y ve ved, the t r 
be void therwise it shall remain in full for 
- 
i 
IN WITNESS WHEREOF, the said NATIONAL SURETY CORPORATION hae ca ' porate seal to be hereto aflix ind these 
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UNITED STATES DISTRICT CouRT Ih ¢ 
EASTERN D. STRICT OF NEW YORK U.S. visthics jl 


a % JUN131973 


iD 


NATIONAL EQUIPMENT RENTAL, LTD., : 
Plaintiff, : 
~against- 


BERNARD QUINTIN and THOMAS QUINTIN, : NOTICE 
individually and d/b/a THE QUINTIN ; 


COMPANY, co-partner under the laws $ 

of the State of California and 73-C-825 

DOROTHY K. QUINTIN, $ Judge Rartels 
Defendants. : 

OE 6a ca ae ae is Soe ah ale Ta a te ae a 

SIR: 


PLEASE TAKI NOTICE that the defendants in the above- 


entitled action have, on June 7, 1973, filed their petitior 


and bond for removal, copies of which are attached hereto 
in the Office of the Clerk of the United States District 
Court for the Easter Jistrict of New York. 
Dated: New York, } York 

ine ll, 197 


GOLENBOCK AND BARE 
Attorneys for Defendants 
60 East 42nd Street 

New York, New York 10017 
(212) 986-3300 


TO: GERALD L. JACOI 3, ESO. 
Attorney for Plaintiff 
410 Lakevil] Road 
Lake Success, New York 1}040 . 


©6O 
STATE OF NEW YORK 
COUNTY OF NEW york { ™ 


» belong duly sworn, tleposes and says: Tuam not \a party to the 


action, tm over eighteen years of age and am employed by Golenbock and Barely, 


HERMAN KAPLAN , under penalty of perjury, states: | am an attorney at law admitted 
t© practice in the State of New York and am associated with Golenbock and Barell, 


attorneys of record for Defendants 


On June ll, 1973 » I served the within 


Notice and Petition fos Removal 
upon Gerald L. Jacobs, Esq. 


attorney(s) for Plaintiff in this action, at 
410 Lakeville Road, Lake Success, New York 11040 


and upon 


the address(es) designated by said attorney(s) for that Purpose, 

hy depositing (a) true coply)lics) of same enclosed in (a) postpaid properly 
ina Mioxxntlicw) (an official depository) under the exclusive care 
States post office department Within the State of New York. 


addressed wrapper(s) 
and custody of the United 


IS ha { 


rt " 2 » f 
Dated: June 1] » 19 73 (Attorney -At-Law) ¢ (Rieasieas nay 
, 
Sworn, to before me, this { 
Litha, of June , 1973. 


herein. 


Me See ~ 


; . ome U} 
Sh a ie 
FILE wai 
UNITED STATES DISTRICT COURT ; ME os ‘nai , 
EASTERN DISTRICT OF NEW YORK U.S. DistWicl Kanal cu il 
Ath na noite renting x % JUL 111973, 
NATIONAL EQUIPMENT RENTAL, LTD., TIME All... a /¥ 
i one 


Plaintiff, 
‘ NOTICE OF MOTION 
~against- ad Ta 
73 Civ. 825 

BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN Judge Bartels 
COMPANY, co~partners under the laws 
of the State of California and 
DOROTHY K,. QUINTIN, - 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 
Leonard w. Wagman, Esq., sworn to July 5, 1973, the exhibits 
annexed thereto and the accompanying memorandum of law, de- 
fendants wil} move this Court before the Honorable John R. 
Bartels at the United States Courthouse, Cadman Plaza, Brooklyn, 
New York, on Friday, August 3, 1973 at 9:30 A.M., or as soon 
thereafter as counsel may be heard, for an order (1) Pursuant 
to 28 U.S.C. §1404 (a), transferring this action to the United 
States Distict Court for the Central District of California, 
(2) pursuant to Rule 6(b) Fed. Rs C9, Bs, extending defend- 
ant's time to answer or move with respect to the complaint 
until thirty (30) days following the entry of an order upon 
the instant motion, and (3) for Such other and further relicf 


* 
4s to this Court may seem just and p-oper, 


Dated: New York, New York 
- July 5, 1973 


Yours, etc. 


GOLENBOCK AND BARELL 
Attorneys for Defendants 
69 East 42na Street 
New York, N.Y. 10017 
By: alg 
TO: GERALD s, JACOBS, Esq. A Member of the Fina 
410 Lakeville Road 
Lake Success, N.Y, 11040 
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| UNITED STATES DISTRICT COURT 
| EASTERN DISTRICT OF NEW YORK 
,’ 
ish)”. ‘Seinaiantitadtieie ererhsaelbhdhiitaieslalioisiacteistuesle salt | x 
} NATIONAL EQUIPMENT RENTAL, LTD., 
Plaintiff, 
‘ 3 
i ~against- 73 Civ. 825 
BERNARD QUINTIN and THOMAS QUINTIN, : AFFIDAVIT IN SUPPORT 
) individually and d/b/a THE QUINTIN OF MOTION TO TRANSFER 
{ COMPANY, co~partners under the laws 
of the State of California and : 
DOROTHY K,. QUINTIN, 
Defendants. 
SPSL S ORAS Si ee en th as Secihea ie eean Sian eh eh ein cand dneses... x 
t 
| STATE OF NEW YORK ) 
| :; SS. 
COUNTY OF NEW Yc RK ) 
LEONARD W. WAGMAN, being duly sworn, deposes and 
says: 
de I am a member of the firm of Golenbock and 
Barell and an fully familiar with the facts and circum- 
Stances relating to the instant action. 
2. This affidavit is Submitted in support of 
defendants' mo“ion for an order pursuant to 28 USC §1404 (a), 
transferring this action to the United States District Court 
| for the Central District of California, and pursuant to ' 
+ 
Rule 6(b) Fed. pR. Civ. BP, enlarging defendents time to 
answer or move unti] thirty (30) days following the decision Me 
Of this motion. 
’ 
i 
f 
j 
i Exhibit A f 
b j Exhibit B Exhibit C Exhibit D ' 
Be 


a ae 


POY! 
= = 


3. Plaintesf¢, National Equipment Rental, Ltd., 
is, upon intormation and belief, a Delaware Corporation 
, 


having ics principal place of business in Nassau County 


in the State of New York. 


4. Defendants Bernard Quintin and Thomas intin, 
doing business as the Quintin Company, a copartnership under 
the Laws of the State of California, and Dorothy K. Quintin 
are all residents of Orange County, California. None of the 

| def-r' nts has a residence or office for the transaction of 
busi’ -:ss in the State of New York; the defendants have not 


transacted business in the State of New York. 
THE ACTION 


5. This action, based upon defendants’ alleged 
default under an equipment leasing agreement, was commenc>d 
by the service of a Summons and Complaint by certified mail, 
return receipt requested, postmarked May 3rd, 1973 ana re- 
ceived or or about May 8, 1973 in Orange County, California 
(a copy of said Summons and Complaint is annexed as Exhibit 


A). 


6. On June 7, 1973, this action was removed by petition 
of defendants to the United States District Court for the Fastern 
District of New York under the provisions of 28 U.S.C. §1441, 
on the ground that the controversy exceeded the sum of $10,000, 

* 
exclusive of interest and costa, and is between Citizens of dif- 
ferent states (a copy of the petition for removal is annexed 


45 Exhibit B), 


' 
| Exhibit a , Exhibit B Exhibi. C Exhibit D 
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\ Exhibit A 
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7. A stipulation entered into by counsel for the 
parties, extending defendants time to answer or move with 
respect to the summons and complaint until and including 
July 5, 1973 was so ordered by the court on June 22, 1973. 


(A copy of the Stipulation is annexed as Exhibit C). 


‘ 


THE FACTS 


8. The action is based upon an alleged default in 
payment by the Quintin Company under an equipment leasing con- 
tract. The subject matter of the leasing agreement is equip- 
ment manufactured by the Burroughs Corporation (hereinafter 
“Burroughs"), identified by the manufacturer's model number 
as follows: (i) 1 Burroughs L2301-608 Mini Computer; (ii) 


1 Burroughs A562 Tape Perforator; and (123), 2 Burroughs A581 


Tape Reader. 


9. From the papers forwarded to us from California 
by Quintin's California counsel and from telephone conversa- 
tions with said counsel, it appears that the aforesaid equip- 
ment initially was obtained by The Quintin Company, pursuant 
to a contract of sale it had entered into in the State of 
California with the manufacturer, the Burroughs Corporation. 
All negotiations for Said contract between Burroughs and 


Quintin were carried on in California. 


10. The equipment had been obtained by The Quintin 

Company for the purpose of reducing the cost of operating the 
* 
bookkeeping and accounting service they provide for local 


California gasoline Station operators, and to enable them 


tO provide a faster and more efficient se 


Exhibit B Exhibit C Exhibit D 


rvice to their clients. 


GC 


Peni iron 


Jl. At the time of the execution of the afore- 
mentioned sales contract with Burroughs it was understood | 
and agreed by the parties thereto, that it would be 
economically jiibinkadedie Vn Quintin to enter into a super- 
seding lease agreement with a local California equipment leas- 


ing company. 


12. In accordance with the aforesaid understanding, 
and through the efforts of Burroughs, The Quintin Company 
was contacted with respect to negotiating such leasing con- 
tract, by National Equipment Rental,’ Ltd. of California 
(hereinafter "National of California"), a local California 


equipment leasing company. 


13. At all times commencing with that initial 
contact and continuing until the time of Quintin's alleged 
default under the leasing contract which was subsequently 
executed, Quintin believed that it was dealing with a Single 


corporation, the local California corporation as aforesaid. 


14. ° Quintin executed the Lease on or about August 
18, 1972, ana returned it for acceptance to the California 
address indicated on the covering letter which accom: anied 


the Lease. fhe Wilshire Boulevard, Los Angeles County, 


California address to which the lease was returned apparently 
housed the offices of both National of California as well 
as National Equipment Rental, Ltd. (hereinaf+ ‘. tional 


of Delaware"), 


4 


15. National of Cajifornia, with whom Quintin 


hae been dealing, forwarded to Quintin a National f¢ Delaware 


i 3 
\ Exhibit A Exhibit B Exhibit C Exhibit D ' 


Fey Exhibit € 
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Exhibit A 
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lease form, Strangely, the August 2nd covering letter 
from National to Quintin which forwarded the lease for 
Signing did not specify which National Company was send- 


ing the lease (Exhibit pD annexed). Stranger still is the 


’ 


August 10th invoice (Exhibit E hereto) for advance rent 


sent by National Equipment Rental Ltd. of California. 


16. The Lease was not accepted until some time 


at or about December dy AO72. 


17. During the intervening period, August 18th 


to December 7th, the equipment proved unsound, unsuitable 


and wholly defective, and that fact was communicated on 


numerous occasions by Quintin to the California office of 


National Equipment and to Burroughs. Moreover, during that 


period Quintin refused repeated requests from the California 


office of National to provide further information with re- 


spect to Quintin's financial and credit standing. 


18. Notwithstanding Quintin's communication of the 


aforesaid complaint and its refusal to furnish the requested 


credit information, at some time in December 1972 Quintin 


was notified by National of Delaware that it had accepted the 


Lease, and an invoice for payment was sent to Quintin. 


19. Quintin continued to voice its rejection of the 


equipment to the California office of National, and demanded 


that the equipment be removed from Quintin's premises. The 


equipment was removed on or about May 16, 1973. 


20. The equipment which constitutes the subject 


matter of the lease is no longer in the possession of Quintin 


and is, upon information and belief, located in the State 


Exhibit B Exhibit C Exhibit B 


1 Exhibit & 


Es 


of California and in the possession of National Equipment 


Rental, Ltd. 
TRANSFER $ 


21. As will hereinafter be demonstrated, there 
are ‘compelling reasons mandating the transfer of the instant 
action to the Central District of California for the cor- 
venience of the parties and witnesses, and in the interest 


of justice. 
The Parties 


22. Each and every defendant herein resides in 
Orange County California, and no defendant has a residence 
or an office for the transaction of business in the State 


of New York. 


23. Plaintiff obviously transacted all its business 


in California, preparatory to its acceptance of the lease, 


24. The Quintin Company is a small family business 
Operated by Bernard and Thomas Quintin, father and son, re- 
spectively, and is wholly dependent for its Operation upon 
the presence of its two partners. It employs only one other 
Person who functions as both secretary and bookkeeper. The 
absence of the defendants from the business occasioned by 
participation in the trial of this action in New York would 
seriously disrupt and result in a temporary shut down of 


é 


Quintin's normal operations, ¢ 


25. The presence of each defendant at a trial in 


New York would entail the time and cost to travel in excess 


yn 


: 4 Exhibit A Exhibit B Exhibit C Exhibit D 


of 3,000 miles, in each direction, as well as the expense 
of maintaining themselves in the City of New York for the 
duration of the trial, an expense wholly disproportionate 


7 
to the issues involved. Additionally, Plaintiffs witnesses 


| 


and evidence are in the main already in California, 


26. National Equipment Rental, Ltd., a Delaware 
Corporation, has an office for the transaction or doing 
of business j the County of Logs Angeles in California, and 
during the negotiation-of the Lease, conducted all of its 
activities and issued all of its communications to Quintin 
therefrom, or from the offices of its whoily owned sub- 
Sidiary, National of California. No inconvenience would ac- 


crue to plaintiff by litigating in California. 


Witnesses 
= teS! 


; — 


27. At this Stage of the Proceedings, prior to 
joinder of issue and discovery, defendants have not had the 
Opportunity to delineate the Principal issues, the lines of 
proof and defense or the names of Prospective witnesses in 
this action. However, since every act with respect to the 
Lease, with the Single exception of National's acceptance in 
Nei York, occurred in the State of California, any witnesses 
defendants may desire to Produce wil] necessarily be from 
the State of California ang not subject to the compulsory 
Process of the New York court, Moreover, the expense of trans- 
Porting a Willing witness to the New York forum would be ra 


prohibitive. he 
Interest Justice 
Int est of Ju tice 


28. The Lease at bar is in Substances, a California 


rp PSDltLO Thao Chnical aan : 
Despite Its technical Status as a Now York transaction, | 
acquired S0Olely by reason of its acceptance in New York, | 


{ 
Exhibit A ; Exhibit B Exhibit C Exhibit D 
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Exhibit A 
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transaction: 


(i) the Lease merely supplants the prior 
% 
Sales contract (entirely a California transaction) between 


Burroughs and Quintin, executed and performable in California, 


and pursuant to which possession of the equipment was 


initially obtained. 


(ii) the qjuipment which constitutes the 


subject of the action and the subject matter of the Lease 


Ss 


1S, and at all times relevant hereto has been located in 


California. 


(iii) all negotiations with respect to the 
Lease, including Quintin's execution of its Part of the 


Lease, occurred in California, and all correspondence from 


National, prior to Quintin's alleged default, was issued 


cut of the California office, 


29. Defendants Should not he forced to endure 


the hardship of engaging in litigation in a distant and in- 


convenient forum merely by reason of their failure to notice 


that the corporation designated in the Lease is One other 


than the corporation with whom all preliminary negotiations 


had been conducted; that failure is due, in large measure, 


to the subtle policy of concealment and deceit pursued by 


the two National corporations in effecting the execution of 
the Lease. 


c 


(a) I¢ appears from the correspondence thus 


far -available to us that National Equipment Rental, Ltd. of 


California engaged in a subtle Policy of concealment of the 


fact of its Status as agent Which led to defendants to believe 


Exhibit B Exhibit C Exhibit O 


— 


Exhibit A 


that they were negotiating with National of California as 


principal. 


(b) A review of the stationery utilized 
during the negotiations and a comparison of that stationesy 
with that utilized subsequent to Quintin's alleged default, 
illustrates the subtlety of the deceit practiced. During 
the pietindnacy negotiations, two types of stationery were used 
by the equipment leasing company: (i) one bearing the heading 
"National Equipment Rental, Ltd. of California, 1545 Wilshire 
Boulevard, Suite 711, Lés Angeles, California", and (ii) 
the other bearing a heading consisting of merely the words 
"National Equipment Rental, Ltd.", at the base of which ap- 
pears the address 1541 Wilshire Boulevard, Suite 110, Los 


Angeles, California. 


(c) Commencing with Quintin's alleged default 
under the lease, a third type of stationery appeared, which 
for the first time prominently bears a New York address "P.O. 


Box 473, N. New Hyde Park, New York 11040". 


(d) The wholly unexecuted lease contract, 
forwarded to Quintin only after extended negotiations with 
respect to the terms thereof, was sent from the California 
office of one of the two National corporations, both of which 
have offices in the same building on Wilshire Boulevard. It 


was returned by Quintin to the California office for acceptance. 


(e) A review of the format of the lease «gree- 
+ 
ment explains Quintin's failure fO notice and to consciously 
assent to the terms of paragraph 16 by operation of which the 


Lease becomes technically a New York contract. The leasing 


Exhibit B Exhibit C Exhibit D 


j agreement is a one page document containing terms and con- 


' ditions on the forward as well as the reverse side. The 
place designated thereon for the affixation of signatures 
) and the place where such Signatures indeed appear is upon , 
the forward side. The final paragraph of the lease which 
appears at the base of the reverse side of the document is 
labelled in block letters "EXECUTION; LAWS GOVERNING; SERVICE". 
Thereafter, in print one-half the size of the caption, there 
| appears a purported consent to the jurisdiction of the courts 
i 


of the State of New York and a purported ouster from juris- 


diction of the courts of the State of California (par. 16). 


(f) National's deliberate, albeit successful 
design to deflect attention from this highly significant 
provision, accomplished by the concealment practised in the 
| preliminary negotiations as well as in the lease itself, should 
| not be approved by this court. Moreover, this provision which 
| purports to deprive the California courts of jurisdiction 
| 


over this transaction is wholly unreasonable. 


30. Further injustice will result if defendants 


are forced to litigate in New York. 


Paragraph 10 of the Lease contains a covenant by ‘ 


Lessee that its obligations under the Lease are f 
é 

{ 

"absolute and shall continue in force } 

and effect regardless of the disability : 

of the lessce to use the equipment because : 

of any reason whatsoever, including but \ 

not limited to...breach of contract or " f 
Warranty". . 

€ ' 

‘ is , , $ 

This provision if enforced, operates to deprive ® 

‘ 

Lessee of the right to assert as a defense to the claim of 2 
@e 

im 

: 

i 

' 

~10- ‘ 
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National the wholly defec' ive 


and unsuitable condition of 


the equ’pment. Impleader of the manufacturer, the Burroughs 


forporation, is essential to the avdilability of relief to 


the defendants. However, the proof required to sustain a 


’ 


Claim against Burroughs, the equipment, is located in 


California whether it is in the r 2ssession of one of the 


two National corporations or has been return: 4 to Burroughs. 


Moreover, the que- 


“ion of the Suitability of the equipment 


will depend for Support upon evidence of the nature of de- 


fendants' busine 


SS, ail of which is locate: in California. 


31. The provisions of paragraph 8 of the Lease 


further complicate the issues 
The portion of Paragraph 8 of 
"REMEDIES" provides that upon 
the equipment, Lessor may 
"(c) retain all 
and sell the 


sale with 


ment at.the sale, 
purchase all or any 


at which 


if litigated in New York. 
the Lease which is captioned 


Lessor's taking possession of 


prior payments of rent 
Same at a public or private 
or without notice to the 
Lessee, with or without 


having the equip- 
Sale Lessor may 


part of the equipment 


or relet the equipment for a longer or 


shorter term of the original Lease, 


Proceeds of such 
be applied to the 


the 


sale or reletting...to 
payment of the unpaid 


total rent for the balance of the term 


of this lease". 


National's sale or re-lease 


in its posses 
this action and at the place 


ment, the State of California; 


raise with respect to the manner fn which N 


posed of the equipm 


localized in California. 
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of the location of the equip- 


any defense defendants may 
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ent will necessarily depend upon evidence 
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32. Defendants expect to interpose inter alia the | 


| following defenses: (i) that their offer to Lease was re- | 
j voked prior to the acceptance thereof by National; (ii) 


: : ’ 
that their offer to lease lapsed upon the expiration of a 
reasonable time for acceptance; (iii) that the equipment 


for which plaintiff seeks damages was rejected. 


Each of these defenses requires evidence which 
can be adduced only in the State of California and neces- 
sitates inquiry into the relationship between National of 
California and Netional of Delaware, and with the manu- 
facturer in California, Burroughs, as well as inspection 
of certain of the records of the California office of National 


of Delaware and the California office of National of California. 


ee 


33. From the foregoing, it is apparent that defend- 
ants will have to sustain unnecessary hardship, burden and 
needless expense if this action continues in New York. More- 
over, the consequent inability of defendants to properly de- 
fend this action in New York should impel the court, in the 
interest of justice, to transfer the action to California. It 
is respectfully requested that the instant action be trans- 


ferred to the Central District of California. 


EXTENSION OF TIME 


te 

Defendants also seek an enlargement of time to re- i 

spond to the complaint pending a decision by this Court of , 
the transfer motion. Should defendants' motion be granted, ” " 

the defense and trial] preparation of this action would be con- 

ducteg by California counsel. On the other hand, should the 


instant motion be denied, attorneys from this firm would have 


OP te nl nn ae 
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to obtain much information from California, perhaps travel 


there to interview defendants and others, locate necessary 


witnesses, inspect and examine the equipment, inspect 


IE a 


numerous records and books and do all work necessary to 
answer or move with respect to plaintiff's complaint. Until 
the transfer motion is decided, defendants will not know 


' whether representation of California counsel will be required. 


Defendants have made the instant motion prior to 
expiration of their time to answer or move. Under these 
circumstances, this Court may in its discretion, grant the 


i requested extension. Rule 6(b), Fed. R. Czv.. F, 


caty t AMY-., 
Leonard W? Wagman 


Sworn to before me this 


vm day of July, 1973. 
Ly f. MAbAg vt 


[ As. 
~~ Notary Public 


rehry 


Now Tom 


4 * Country 
‘ Sout. arth 49, 197” 
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EASTERN DISTRICT OF NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD., 


Plaintiff, 


“~against- 


BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY, co~partners under the laws 
of the State of California, and 
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Defendants. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


a Ee A ae i eRe a karst itn esti eeiesianda ease. x 
NATIONAL EQUIPMENT RENTAL, LTD., 
Plaintiff, 
~against- : 73 Civ. 825 
Judge Bartels 
BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY, co-partners under the laws 
of the State of CAlifornia, and 
DOROTHY K. QUINTIN, 
Defendants. 
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MEMORANDU! OF LAW IN SUPPORT OF 
DEFENDANTS ' MOTION TO TRANSFER 
PURSUANT TO 28 U.S.C. §1404 (a) 
AND TO EXTEND DEFENDANTS' TIME 
TO ANSWER OR MOVE PURSUANT TO 

6(b) FED. R. CIV. P. 
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Preliminary Statement 
ey ota tement 


This memorandum is submitted in Support of defen- 
dants' motion for an order transferring this action from 
the United States District Court for the Eastern District 
of New York to the Central District of California and ex- 
tending defendants' time to answer or move until thirty (30) 


days after decision is entered on the instant motion to trans- 


fer. 


cTN 


»] 
Defendants' motion to transfer is for the con- 


venience of the parties and witnesses and in the interest 


of justice. 
Statement of Facts 


The relevant facts are sect forth in the accompany- 
ing affidavit of Leonard w. Wagman, a member of the firm of 
Golenbock and Barell, attorneys for defendants, and they 


are expressly incorporated by reference herein. 


In brief the accompanying affidavit demonstrates 
that the factors considered by the federal courts in ruling 
on a 1404 motion to «ansfer are herein present and supr ct 
the conclusion that the Central District of California is 


the appropriate forum co hear and determine this dispute. 
Among others, the following facts are significant: 


(1) All defendants are residents of Orange 
County, California and conduct their business there. Ne 
defendant is found in the Eastern District of New York or 
maintains a residence, office or employees here (Wagman, aff. 


par. 4). 


(2) The operative occurrences regarding the 
making of the contract, including all preliminary negotiations 


and performance thereof, and excluding only the technical act 


of plaintiff's Signing the contract in New York, occurred 
in California, where Plaintifef Carried out virtually all 
¢ 


its activities. (Wagman aff., par. 8-15). 


(3) The Lease merely supplants a sales contract 
previously negotiated and executed in California by defen- 
dants with “ie Burroughs Corp., manufacturer of the 
equipment in question; both that contract and the lease 


were to be performed entirely in California. 


(4) There can be little doubt that the normal 
operation of defendants business will be seriously disrupted 
by the absence of the co-partners during a trial in New 


York. 


(5) The cost and distance of travel to New 
York by defendants and of maintaining themselves herein 
during the trial is holly disproportionate to the nature 


of the lawsuit and the issues involved. 


(6) All prospective witnesses are located in 


California. 


(7) The equipment which constitutes the sub- 
ject matter of the Lease and the proof to support defendants' 
Prospective cross-claim against the manufacturer is loce tea 
in California (Wagman aff., par. 20). 
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POINT I 
3 


THE INTEREST OF JUSTICE AND THE 
CONVENIENCE OF PARTIES AND WI'INESSES 
MANDATE A TRANSFER OF THIS ACTION 

TO THE CENTRAL DISTRICT OF CALIFORNIA 


Section 1404(a) of the United States Code provides: 


"“(a) For the convenience of parties 

and witnesses, in the interest of justice, 
a district court may transfer any civil 
action to any Other district or division 
where it might have been brought." 


Eee 


The United States Supreme court enunciated the 


Philosophy and Purposes of 28 U.S.C. §1404(a) in Van Dusen vy. 


Barrack, 376 U.S. 612, 616 (1964), as follows: 


"Section 1404(a) reflects an increased 
fesire to have federal civil suits tried 

in the federal System at the place called 
for in the particular case by considerations 
of convenience and justice. Thus, as the 
Court recognized in Continental Grain Co. 
v. Barge, FF..-585, 364 U.S. 19, 26, 27, the 
purpose of the section is to prevent the 

H waste ‘of time, energy and money' and 'to 

H Protect litigants, witnesses and the public 
against unnecessary inconvenience and ex- 
pense...' To this end it empowers a dis- 
trict court to transfer ‘any civil action' 
to another district court if the transfer 
is warranted by the convenience of parties 
and witnesses and Promotes the interest cf 
| justice." 


In determining whether a Section 1404(a) transfer 


is warranted, the location of parties and witnesses, the 


. 


relative ease of ee to sources of proof, availability 

of compulsory process for the attendance of unwilling wit- 
nesses, the cost of obtaining witnesses, and other practical 
problems that would make the trial of a case easy, expeditious 
and inexpensive are the principal considerations. See, e.g., 


United States v. General Motors Corp., 183 F. Supp. 858, 861, 
Ce piano A at E 


(S.D.N.Y. 1960) (Herlands, D.J.); Coffill v. Atlantic Coast 


Line Railroad Company, 180 F. Supp. 105, (E.D.N.Y. 1960) 


(Bartels, D.J.).* 


In addition, where the primary focus of the litiga- 
tion will be upon conduct which occurred in or near the trans- 
feree district, or the cause of action or defense is pre- 
dicated upon facts which transpired in the transferee dis- 
trict or the subject property is in the transferee district, 
convenience of parties and wi nesses and the interest of 


justice will best be served by, transfer. See, e.g., Silverman 


v. Wel?’ *ngton Management Company, 298 F. Supp. 877 (S.D.N.Y. 
1969); Spencer White & Prentis Inc. v. Jacet Construction 


Corp., 258 F. Supp. 473 (S.pD.ryY. 1966) (MacMahon, D.J.); 


Cf. National Equipment Corporation v. McPhail Candy Corpo- 


ration, 97 N.Y.S.2d 687 (N.Y. Co., 1950) [Change of Venue]. 


Each of the essential elements is present in the 


case at bar. The affidavit submitted in support of this motion 


¥ Transfer denied because of the proximity of the case to trial. 


. 


-conclusively demonstrates #hat all of the defendants, the 
prospective witnesses, as well as the relevant files and 


records are located in the Central District of California. 


It is incumbent upon the Court, on a motion to 
transfer, to weigh the convenience of trial in the district 
in which the action is brought as against trial in the 


other district to determine in which place the trial can 


Peyser v. General Motors Corporation, 158 F. Supp. 526 


| 
| 
{ 

better be conducted without Oppression to either party. 

(S.D.N.¥. 1958). The only district in which the trial 

of the instant action can be conducted without oppression 


to either party is clearly the Central District of California. 


A balancing of the relevant factors Clearly favors 
a transfer of this action to the Central District of Califor- 
nia. The choice of the New York forum Opp:esses and incon- 
veniences defendants to such an extent as to effectively deter 
them from properly defending this action.* Simply stated, 
to try this action in New York would cause defendants a 
drastic financial and business hardship. Under less com- 


p lling circumstances, the courts have not hesitated to order 


a Section 1404 transfer. See, e.g., United States v. General 
Indeed, such intimidation appears to be National's very 


urpose in dealing with lessees in the fashion set forth in 
he moving affidavit. 


dlotors Corporation, 183 F.Supp. 858 (S.D.N.Y. 1960); 
Ackert v. Ausman, 198 F. Supp. 538 (S.D.N.Y. 1961) man. 


den. 299 F.2d 65 (2d Cir. 1962); United States v. American 


Linen Supply Company, 134 F. Supp. 21 (E.D. Wis. 1955). 


| 
| 


| 
| 
' 
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POINT II 


¢ PROVISION OF THE Crase AGREEMENT THAT 
LITIGATION PERTAINING TO LEASE COULD 
BE BROUGHT ONLY 1N THE COURTS OF NEW 
YORK CANNOT OPERATE TO DEPRIVE THIS 
COURT OF THE POWER TO CHANGE VENUE 
IN THE INTEREST OF JUSTICE. 


— een eee 


4S noted in the affidavit submitted in support 
of defendants motion (Wagman affidavit, par. 29 ), the 
lease contains an inconspicuous paragraph* purporting to 
deprive the New York courts of their power to transfer 
this action and to oust the California courts of juris- 
diction over this dispute. 

It is clear that any Suggestion by plaintiff 
that the inclusion of this paragraph in the lease operates 
to deprive this Court of its statutory power to transfer 
this action in the interest of justice is not only pre- 


Sumptuous, but is also lacking in support. 


The same provision was before this Court in 


National Equipment Rental, Ltd. v. Sanders, 271 F. Supp. 


756 (E.D.N.Y, 1967) (Dooling, D.J.) wherein the court 


Se enenesceeenentstniensenssstinmnsneees oo 


*Paragraph 16 of the lease provides, inter alia, that 
"..-all actions or proceedings arising directly or in- 
directly from this lease shall be litigated only in courts 
having situs within the State of New York..." 


Se eed 


OEE. A. NE. cn ee 


SEERA A oe as ls OEE an 


POA ee) ae er ee | 
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Stated, at 762: nk 


"it [the court] may not treat the parties 
agreement on venue as depriving it of the 
power to change venue if the interests of 
justice require a transfer", 


The opinion rendered by the court in the above- 
mentioned action provides an illuminating analysis of the 
effect of such a provision. The provision was accorded, 
in the language of the court "some weight" [id at 761]. 
It did not provide the basis for the court's denial of 
defendants' motion to transfer the pare Contrariwise, 
the Court granted defendants leave to renew their motion 
to transfer: 

"if the development of the case 

indicates that the interests of 

justuce require reconsideration 


of the propriety of transfer." 
id. at 759, 


The defendants in that action, unlike the defen- 
dants in the instant action, presented no facts to indicate 
that the choice-of-court agreement between the parties would 


operate "oppressively or unreasonably" [id at 761). 


Highly indicative of the attitude of the Court, 
in the above cited action, to the use of such a provision, 
is its negative description of the provision as "not per se 


ipvalid.” [id at 761). 
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; 
As has been heretofore demonstrated, the under- 


lying transaction and all acts relevant thereto occurred in 


the Central District of California; the transaction had 


virtually no contact with New York. The hardships and in- 


equities to which defendants will be subjected by continued 


Prosecution of this action in New York are so overwhelming 


as to mandate transfer of the action to the Central District 


of California. Even affording Paragraph 16 of the lease 


"some weight", the applicable decisions call for transfer. 


- POINT III 


THIS ACTION COULD HAVE BEEN INITIALLY 

BROUGHT IN THE CENTRAL DISTRICT OF 

CALIFORNIA 

Section 1404 (a) requires that a transferee dis- 
trict be one where the action might originally have been 
brought. It is clear from the facts set forth in the 
moving affidavit and from the complaint that this action 
could inded have been commenced in the Central District 
of California. Defendants all reside in Orange County, 
in the Central District of California and conduct their 


business there. Plaintiff is a Delaware Corporation and 


claims to have its principal place of business in New York.* 


On this point, of interest is Josephson v. McGuire, 121 F. 
Supp. 83 (D. Mass 1954) a class action, where the Court noted 
that while plaintiff's choice of forum is entitled to a measure 
of deference this factor should receive minimum weight "where 


none of the conduct complained of occurred in the forum 
selected by plaintiff..." and plaintiff represents widely 


Scattered plaintiffs. At bar, plaintiffs California agent who 
dealt with defendants is present in the transferee forum where 
the action could have initially been brought. Plaintiffs can- 


! 
it 
| 


| 


not be seriously inconvenienced by having to litigate in California.| 
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POIN] IV 


¢ 


DEFENDANTS' TIME TO ANSWER OR MOVE 
SHOULD BE EXTENDED UNTIL THIRTY (30) 
DAYS AFTER DECISION OF THE INSTANT 
TRANSFER MOTION 


Rule 6(b), Fed. R. Civ. P. in pertinent part, 
provides: 

"Enlargement. When by these rules...or by 
Order of this court an act is required or 
allowed to be done within a specified time, 
the court for cause shown may at any time 

in its discretion (i) with or without motion 
or notice order the period enlarged if re- 
quest therefor is made befote the expiration 


of the period Originally prescribed or as 
extended by previous order...", 


Summons and complaint by certified mail return receipt re- 
cuested postmarked May 3, 1973 and received On or about May 

8, 1973 in Orange County, California. A Stipulation entered 
into by counsel for the parties, extending defendants’ time 

to answer or to move with respect to the summons and complaint 
until and including July 5, 1973 was SO Ordered by this court 
on June 22, 1973. Accordingly, defendants' time to answer 

Or move has not yet expired. An extension of time to answer 
or move pending decision of the transfer motion is ‘appropriate. 
If the action is transferred, its defense woule¢ be conducted 


by California counsel. On the other hand, if the instant 


13. 


i 
| 
! 
{ 
| 
| This action was commenced by the service of a 
| 
f 
{ 
| 
| 
i 
. 
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motion were denied, attorneys from New York would have to 

; 
travel to California to interview necessary defendants, 
locate witnesses, inspect the equipment, books and records, 


and do all work necessary to respond to plaintiff's 


complaint. 


In either instance, it is necessary in the interest 


of justice that defendant's time to answer or move be ex- 
tended until thirty (30) days following decision of the ’ 


instant motion to transfer. 


CONCLUSION 


The exercise of the power to transfer an action 
pursuant to 28 U.S.C. 1404(a) rests within the sound dis- 
cretion of the Court. It is respectfully submitted that 
all of the relevant factors at bar warrant transfer, and this 
court should direct the transfer of this action to the District 
Court for the Central District of California. 

Dated: New York, New York 

July 5, 1973. “ 

Respectfully submitted, 
GOLENBOCK AND BARELL 
Attorneys for Defendant 
60 East 42nd Street 
New York, N.Y. 10017 

Conard W, Wagman 


{nda ea Hyde 
Of Counsel 
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MEMORANDUM OF IN SUPPORT OF 

PLAINTIFF'S A IT IN OPPOSITION 

TO THE DEFENDANTS' MOTION FOR AN 

; ORDER : TO TRANSFER THIS 
ACTIC THE U.S. DISTRICT COURT 
IN THE CENTRAL DISTRICT OF CALIFORNIA 


STATEMENT OF FACTS 


Pursuant to a written lease agreement executed on August 18, 
1972, by the defendants, Bernard Quintin and Thomas Quintin, 
individually and d/b/a The Quintin Company, co-partners under 
the laws of the State of California ("Quintin"), National 

. 


Equipment Rental, Ltd. ("National") agreed to lease a Burroughs 


computer for a term of sixty-six (66) months. Said computer was 


received 


and accep 


ted in good Conditior 


as per plaintirr Exhibit A 


The 


lease agr 


not be responsible 


tear or 


Prior to National 


or instructions to the 


loss of th 


in it 


eement provided 


for any damare 


e€ service 


Burroughs Corporation (vend 
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needed f 
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affidavit. 


Sor (National) Shall] 


y Quintin on 8/18/72, 


wear and 
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Quintin 


ting and trans- 
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s€ and lease the 
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or process 
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Quintin knowingly, 
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POINT 1 


PARTIES BY CONTRACT EXPRESSLY 
STIPULATED TO NEW YORK VENUE 
$e ORK VENUE © 
As part of consideration for National purchasing and 
leasing a computer, Quintin executed a lease agreement expressly 
consenting to New York Venue. Paragraph 16 of the lease reads 
in relevant part as follows: 
",.+ALL ACTIONS OR PROCEEDINGS ARISING DIRECTLY 
OR INDIRECTLY PUM THIS LEASE SHALL BE LITIGATED 
ONLY IN COURTS HAVING SITUS WITHIN THE STATE OF 
NEW YORK..." 

There is no doubt as *o the meaning or reasonable interpre- 
tation of Peragraph 16. This construction places no undue hard- 
Ship on deferdants because they clearly agreed to their being 
subjected to suit in Ne York in event of default. The fore- 
going provision is valid and enforceable. A number of cases are 


directly in point on this question. 


In National Equipment Rental, Ltd. v. Reagin, 338 F 2D 759 


(1964) the court Stated, at 762: ; 


"Parties to a contract may agree in advance to 
Submit to the jurisdiction of a given court. 
The public policy of New York does not forbid 
the making of a contract to Submit to juris- , 
diction." 


ghe public policy of the State of New York is not offended 


by the stipulation for local venue. In fact, CPLR, section 501 


requires a written agreement fixing place of trial to be given’ 


ee ee 


4 


, ; 
effect, subject Only to court's power to change venue if an 


impartial tria] cannot be had. 


or prove thot an impartial trial cannot be had in New York. 


Regarding consent to jurisdiction in a Particular forum, see 


also, National Equipment Rental, 
(1964). 


v. Szukhent 375 u.S. 311 


The same venue Provision was decided in National Equipment 


Rental, Ltd. v. Sanders, 271 F, Supp. 756 (1967). oO 


whether parties may by agreement in advance ‘ 


of litigation nominate certain courts as their exclusive resort 


the court stated, at 761: 


"...men may enforceably 


their controversy to 4 
Particular contract is 
offensive to Public pol 


Here the clause is good in the public pol 
does not collide with any local 


Provision regarding venue was cautiously chosen as part of con- 


Sideration for financing the Purchase of the computer. 


. 


clause was intené.d to prevent undue burden on the Plaintiff by 


having to litigate any default by a lessee in various juris- 


dictions of the United States. In the present action, all of 


Plaintiff's witnesses and records are in New York. To allow the 


& 
transfer ot thir action would tn effect subvert the intention of 
the partdes 


Defendants have failed to allege 


of any claim or threat 


icy perspective ex 


Statutory policy. The contractual 


eee 


y 


It is strange indeed that defendants concede the validity 


of service of Process made by certified mail Pursuant to the same 
Paragraph of the lease (16) as the venue provision. While, on the 
other hand, defendants claim in their motion (#29 E) that they 
failed to notice and to consciously assent to the terms of 
Paragraph 16, Obviously, the defendants consented to this 
bargained for provision knowingly and intelligently and now 


seek to avoid it. 


Even lacking a contractual venue provision, Plaintiff's 
choice of forum Should not-be disturbed unless there is a 
Strong and compelling reason in favor of the defendant. See 


Ford Motor Co. y. Ryan, 182 F 2p 329 (1950), National Ex 


Rental, Ltd. v. Centre Case Co., U.S.D.C.E.D.N.Y. (Roslyn J. 
64c580 unreported), U.S. v. Gerber, 86 F, Supp. 175 (1949). on 
the facts and proof Submitted, defendants failed to prove that there 
is a more compelling reason to transfer than the Plaintiff's right 
of forum choice. Absent a venue stipulation, for removal to be 
justified it must appear that the balance of convenience so 
clearly preponderates against the plaintiff's choice of forum 

that the transfer may not be merely a Shifting of the benefit of 
convenience and economy. See Franklin Vv. Blaylock, 218 F. Supp. 
261 (1963), Ciprari v. Services Areos Cruzeiro do Sul, 232 F, 
Supp. 433 (1964), 


= eR ae Ad 


Soe ere one epee ee 
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POINT II 


AUTHORITIES C BY DEFENDANTS IN 


SUPPORT OF TRANSFER ARE “OT IN POINT 


1 


In support of transfer on the basis of convenience of parties 


and witnesses and the interest of justice, defendants cite 


Silverman v. Wellington Management Company, 298 F. Supp. 877 


& Prenti 


s 


(1969), Spencer, White 


Inc. v. Jacet Construction 


National’ Equipment C porati 


Corp., 258, F. Supp. 473 (1366), and 


v. McPhail Candy Corporation, 97 N.Y.S. 2D 687 (1950). All are 


readily distinguishable. 


Silverman, supra. dealt with a shareholders'derivative 
action. There a transfer was granted where there was serious 
doubt as to the existence of venue in New York. The court, 


however, distinguished the case from an ordinary suit, stating 


on 879: 
"Although plaintiff's choice of forum is entitled to 
a considerable weight, in a shareholders’ derivative 
suit by a plaintiff with only 4 nominal financial 
interest in the claim on behalf of a widely scattered 


group of shareholders, each of whom could presumably 
have instituted such a suit, this factor is of less 
significance than in the ordinary lawsuit." 


The factors relevant to the issue of transfer in Silverman, 
& 
supra., are clearly inapplicable to the present action. Here 


plaintiff had a substantial financial interest with a stipulation 
" ' 

; 3 
to New York venue forming a part of consideration for plaintiff 


y, 2 


specifically and intelligently agreed, per paragraph 10 of the 


3 
e 
financing the computer in question. 
In Spencer, White & Prentis, supra., a haw York plaintiff sued 
a Massachusetts defendant for balance due on a contract to build a 
slurry-trench wall around foundation of a building in Boston. 
Transfer was allowed where the central issue of the entire case 
was whether plaintiff performed or breached his contract and it 
was necessary for court and jury to visit and view the building 
site. Spencer, White & Prentis, supra., involved’a unique 
situation which is readily distinguishable from the case at hand. 
In the present action, the computer is not in issue. -Defendants 
} 


lease agreement, that the lessor (National) has made no warranties 
or representations, express or implied, with regard to the equip- 
ment. Therefore, any claim defendants may have regarding perfor- 
mance of the computer is subject to a prior, separate and distinct 
agreement if any, between defendents and Burroughs Corporation 


and is not at issue here. 


In McPhail, supra., the paramount question considered was 
whether defects in machinery constivuted a breach of warranty and 
tests used by defendant in manufacturing, repairs, and proof of 
breakdown would be important to defendant's counterclaim. 
Plaintiff's action to recover the price of machine was unaffected 
by transfer. Court held that if not for the question of proving ~ 
the breach of warranty, it would not have changed venue. Court 


stated at 689: 


a a ee ee il a ee ee 


such a change there St be a more compelling 
reason." 


Bf 
; 
a i 
",...the place of trial will not be changed merely 
to suit the convenience of witnesses...To warrant 
mu 


In the case at nd, National merely financed the equipment 


selected by Quintin. Per paragraph 10 of the lease agreement, oy 
Quintin specifically agreed that lessor (National) has made no 
representations or warranties, express or implied with respect 

to equipment selected by lessee (Quintin). If there are any 

warranties regarding said equipment they would have to be raised 

in a separate issue as between Quintin and Burroughs and not part 

of this action. Since the performance of the computer is 


irrelevant to the issues in this action, McPhail would not apply. 


In support of a contention that the instant action can be 


conducted without oppression to either party only in the Central | 


General Motors Corporation, 158 F. Supp. 526 (1958). The 


ne rn } ! 
District of California, defendants cite the case of Peyser v. | 
} 

! 


language of the court stated at 528: . 


"In resolving a motion of this kind (transfer) I 
must weigh the convenience of a trial in New i 
York as against a trial in Wilmington to deter- j 
mine in which place the trial can better be { 
conducted without oppression to either party." 


~ RE ee Oe ue 5 ere tt 


The court continued at 529: 


",..the burden nevertheless is upon the movant 

to show that the convenience of the parties and J 

the interests of justice will be better served ' 

in the other district..." | 
‘ 
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Defendants failed to sustain their burden. Additionally, 
the case is distinguishable in that no contractual venue pro- 


vision was involved. This court, has in the two cases of 


National Equipment Rental, Ltd. v. Centre Cast Co. (supra.) and 
National Equipment Rental, Ltd. v. Sanders (supra) had determined 


the issue as requested by the defendants herein and in both 
cases, which are on all fours with this case, that the venue 
should remain with the United States District Court for the 
Eastern District and this case does not present any distinguish- 


ing factors. 
CONCLUSION 


Plaintiff intelligently and specifically contracted to be 
bound by New York venue and authorities cited in support of a 
transfer are not in point on the facts and issues before the 
court. This court should NOT transfer this action to the Central 
District of California. 


Dated: New York, New York. 
Auguct 13, 1973 
Respectfully submitted, 


GERALD S. JACOBS 
Attorney for Plaintiff 
410 Lakeville Road 
Lake Success, N.Y. 11040 
NICK LIMAR 
On the Brief 
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EASTERN DISTRICT O YORK »S. bIMiY 
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eS, i os SP aie oa ee A oo : fe (UL 141973 x | 
id lca es eenay _ ad Ald 
. NATIONAL EQUIPMENT RENTAL, LTD., L 
PA a ° 
Plaintiff, 
-against- 73 Civ. 2 
Judge Bartels 
BERNARD QU ; 
individual ! 
COME Wl, 
f of the ta 
! DOROTHY K. I N, 


. cn Ss 
Ch J i} SA } eile 
} 
: c Tan ¥ r * 7 c aa oc 
ierald S. Jacot » DEeELNs Y swor' aeposes and says: 
: 
n ney P , rt Ne Lanse on , 
1. I am the attor y for the plaintiff, National Equipme: 


Se) 
© 
+ 
po 

‘ 
Q. 
re 
3 
Q 
i 
os 


Cotte, Pam Le ur 4 » - - Geant 
fully familiar with the facts and 


2. This affidavit is submitted in opposition to the 

‘or an order seeking to transfer this action 

{ to the U.S. District Court in the Central District of Californi: 

3. The plaintiff is a corporation that transacts busines: 
4 

in most of the states of the United States with its principal 
place of business in the State of New York. It is because of 

‘ this method of doing business that it has used and placed in its 
lease agreements the provision of service as is provided in 
paragraph 16 of the leaseeagreement, Exhibit B of the defendant: 


moving papers. 


° 


pute G 


a: , 


herein, Hy deivering @ true or’ thereot to h personally, Deponeat knew the 
funere an the: hrymoetac 


ser 


peroon so served to be the person mentioned and dive tiled tn ai 


{ 
{ 


person so served to he the person mentioned and den Fibed in saic 
Sworn te before me, this lay of 9 


oA) 
SJ 


4, The plaintiff is a party who is really an innocent 


’ 
party to this transaction in that it was requested by the 
defendants to purchase for them a particular computer and it 

“received from the defendants a Signed receipt of equipment for 


this computer. Exhibit A annexed hereto, 


5. In reliance upon the signed documents and never havin 


been notified (which I realize is an issue to be determined lat 


of any operational default of the equipment, the plaintiff paid 


the Burroughs Corporation for the equipment. 


6. Paragraph 16 of the lease is an integral part o* the 


consideration of the plaintiff paying for the equipment and 
entering nto the lease and avoiding che necessity of being 
harassed by .ts lessees in having to then litigate a default 
Situation, a situation which is Only precipitated by the lessee. 


in each of the states and Jurisdictions of the United States. 


7. The facts and circumstances as set forth herein are or 


an equal plateau as was decided in this Court in the matter of 


National Eyuipment Rental, Ltd. v. Sanders, 271 F. Supp. 756 
(E.D.N.Y. 1967) and also is exactly the same as those facts as 
set forth in the action of National Equipment Rental, "td. v. 


Centra Cast Co., Inc. et al. U.S.D.C.} D.N.Y. (Roslyn J. 64C580 


unreported). 


8. To have the Cqurt acquiesce in the transference of thi 
matter to the United States District Court in California would 
obviate the arreement between the parties which was that any 
action arising out of this agreement be litigated in a Court i 


having a situs within the State of New York and that there is nc 


herein, hy delivering a true coy thereafto hh personally, Deponent knew the 
Papers as the therein 


real pressing issue or facts demonstrated by the defendants 


Which would require that this Court transfer the action. 
4 


The default herein was precipitated by the defendants not ' 
by the plaintiff, the Plaintiff has paid due consideration f 


equipment, to wit, the sum of $16,790.24, 


9. The records of the Plaintiff regarding this action are 


, } i (8 w Y lk 5 =< w ce t fl vid Ry, lighe 
within New York, its witness, to wit, Mr. David Burroy . 
resides in New rk and that all competent testimony o ehalf 
of the plaintif would take place in New York. 

10 The transference of this action would indeed be a 


hardship to the Plaintiff in that it would be obviating its 


agreement with the lefendants, that it would incur additional 
expenses for the Plaintiff in addition to tnose already incurred 


il. To have us believe that the defendants, Successful] 
business people, did not read the lease agreement when in fact 
above their Signatures it clearly states that the provisions on 
the reverse side are part of this agreement and the fact that 
Paragraph 16 is in much bolder, print than the rest of the agree- 
ment and that it appears at the end of the agreement rather than , 

i 
being hidden in somewhere in the middle, Clearly shows that there, 
1s no intent upon the part of the plaintiff to in any way lull 


the defendants into a false sense of security. 


herein, 
os 


' felive . " pion —— 
[tT90N 80 served tu Lethe oo... Y delivering @ tiue come theemet 4. a 


“+ the 


defendants to br 


‘Ing the Burroughs 


Corpgration into the action, which may or may not be heeded, 


will not be 


Suoverted by the retention of this action here in 


New York as the Burroughs Corporation is a fairly large size 


organization, woaich does business in the State of New Y rk and 


can readily be served within the State of New York. 


iP In reality there cannot be any defense to this agree 


States that the plaintiff has no responsibili 


maintenance of the equipment nor does it make 


or warranties which are expressly excluded and that it 


sly 
appear that the plaintirr would have no liabi 
, 


an issue not to be determined at this time. 


14. The defendant: allude to a subtle 


Plaintiff in us ing a California ec mpany. 


On its face, shown in defendants' Exhibit B 


and address of the Plaintiff quite boldly, and at 


the lease it clearly says Accepted at Lake Su 


appear™ right next to the Signature of the defendants and 


the Buarantees, (defendants' Exhibit B) 


5 


Visions of service as the lease, It is quite 
} 


£ 
Plaintiff was not using any subtle policy and 


consisting of the invoice and a letter dated August 7 


not instruments that were readlly executed by 
in fact probably never even carefully read by 


to where the plaintirr is located and that in 


affidavits to this effect, but only the affidavit of the defendants 


attorney, 


to operate as the 


ty vor the 


any representati 


policy of the 


The lease very clearly 


also 


contains the same p.o- 


clear that “the 


that the mailings 


the defendants or 
them with respect 


fact there are no 


the bottom of 


» N.Y., which 


» 1972 were 


peteon ao served to he the pereon 5 
if Sworn to belore me, this 
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dlaw af 
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personally, Deponent knew the 
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. 15. T.e argument raised in paragrary 


moving papers wich respect to the equipment 
> 8 ’ 


and does not raise facts sufficient to tra 
California and in fact the Plaintiff does 

does not intend to sell the equipment at t 
they di” seek to sell it. they would be re 


of the Uniform Commercial] Code, to give no 


of any such sale This notice would give 
opportunity bring whatever action they 
protect the feS and this would give the 


it has complete Jurisdiction over the par 
the equipmer vas tur d over by the defen 


Sideration with the defendants and would, 


serious] mpair the operations of the Pla 


should not be placed in a hardship position because of the acts 


WHEREFORE 


motion of the defendants be denied in its 
. 


h 31 of defendants! 


nsfer this matter to 
have the equipment and 
his time and in fact i 
quired under Article 9 


tice to the defendants 


les. I might add that 


agants to the plaintirr 


its bargain and con- 


af effectuated, 


iintiff and that it 


VS 


» your deponent respect fully requests thar the 


entirety and th&t the 


defendants be required to file and serve their answer within 10 


oF 
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in order hers of, 


Sworn to before me this 


yi aD 
’ , oe aw 
3 day of August, 1973 ine ys OO 
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d THE QUINTIN COMPANY 
4524 West lst Street 

Santa Ana, California In Rercy Reren To, 

Lease No, 86 792 


Attention: Mr. Bernard Quintin Schedule A 


Gentlemen: 


We have been advised by the vendor that the equipment covered by the 
above mentioned lease has been delivered to you. 


In order that we may approve the vendor's invoice for payment, please 


sign the receipt of equipment below and return to the writer at your 
! earliest convenience. 


Very truly yours, 


NAT'ONAL EQUIPMENT RENTAL, LTD. 


, J. Farinella 

_ Lr ss esssshsssssssnssssesuessussssssssns 
, We have received the following equipment in good condition and as 

ordered and hereby accept it. 


i ITEM SERIAL NO. VENDOR 


1 Burroughs L2301-608 Mini-Computer 


: 
j BURROUGHS CORP, 
1 Burreaghs A562 Tape Perforator 


1 Burrou,:is A581 Tape Reader 


BERNARD QUINTIN and HOMAS QUIffTIN 
IndiVidually and dba THE QUINTIN COMPANY 
ee na tty and dba THE QUT! 


AF . ; 
8-18-72 J orgs er sca 
Date - Bernprd Wuyncin (title) 
Js 7 Cn Ho fe 
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ee ee 


ils be Thomas Quintin 
worn to hefog me, thie 454 day of AuxUDL Pe : | 
Cen 4 Fane FREON en You UNAM ard Senge Vick pencnssoeneseseoes 
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STATE OF NEW YORK, COUNTY OF 


se: APPIDAVIT OF PERSONAL AERVICE 
being dul , ; 
B duly sworn, deposes and says, that deponent is not a party to the action, is ove 


That on the 


r 18 years of age and resides at 


19 at No. 
this deponent rerved the within 


| 


he 
199n bo served to he the person ny 


"y theteol te h 
worn to before me, this 


Personally, Deponent knew the 
P4pers as the 
te therein 


rein, by delivering a true co 
enteoned and ch 


sribed in ewic 
day of 


GUARANTEE UF raxYrMEN?D 


In consideration of One ($1.00) Dollar in hand paid, the receipt of which is hereby acknowled pad, in, con- 
sideration of the execution by NATIONAL EQUIPMENT RENTAL, LTD. of « written Lease No 6 , 
dated , and all schedules mow or hereafter made « pert thereof, which Lease and Sched- 
ules ate hereinafter called the Lease, the undersigned for h elf, h heirs, txecutors, administretors, succes- 
sors and assigns, jointly and severally, herety irrevocably and unconditionally guarantees payment when duc, whether 
by acceleration or otherwise, of any and all the obligations and Irabilities due and to become due to Lessor from 


‘ ’ 
BERNARD QUINTIN and THOMAS QUINTIN, Individually and dba THE QUINTIN COME 
j@-Pertyers Under The Laws of the State (stew of California 
_.4524 West lst Street, Santa Ana, California _ Se Se ee 
(Address of Levee) 
: 


as Lessee under said Lease, together with all interest thereon and all attorneys’ fees, costs and expenses of collection 


incurred by the Lessor in enforcing any of such obligations and lsabilities. 

The undersicned acknowledges notice of the intended assignment of the aforesaid Lease and hereby consents to 
such assignment and specifically agrees that this Guarentee is and shall be an apen and continuing Guarantee and all 
obligations and abilities to which it applies or may apply under the terms hereof shall be conclusively prerumed to 


have been created im reliance hereon and shall continue in full force and effect, notwithstanding any (a) change 
in rentals or other oblications under said Lease, (b) renewals, modifications, additions of extensions thereto or ex- 
tensions of time to peri -m any of the obligations thereunder; and waives notice of the assignment by NATIONAL 
EQUIPMENT RENTAL, LTD, and warves notice of any such changes, renewals, modifications, additions, extensions 
or of any defauit by the Lessee thereunder. The undersiened further ecrees and consents to any assicnment of this 
Guarantee, in which event it shall enure to the bensSt of # ~ such assignee with the same force end eilect as though 
the said assignee was specifically named herein and hereby weives any notice of any such asugnment. 

No invalidity, irrecularity, or unenforceability of all or any part of the obligations and liabilities hereby Guar- 
anteed or of any security therefor shall effect, impait or be a defense to this Guarantee, and this Guarantee is a pri- 


: mary obligation of the undersigned 


This instrument shall be deemed to have been made im Nassau County, New York, and shall be interpreted in 
accordance with the laws of the State of New York, end as part of the consideration for the Lessor’s execution of 
the aforementioned Lease, the undersianed Guarantor hereby agrees that any and all actions of Procecdinc: artsing 
directly or indirectly from this Guarantee shall be litinsied im courts having a situs within the State of New York, 
and the undersicned Guarantor hereby consents to the jurisdiction of sny local, State or Federal Court located within 
the State of New York, and the undersicned Guarantor hercby waives personal service of any end all p oe 
consents that ali such service of process may be made by certified o: revistered mail, return receipt requested, directed 
to the undersionea Guarantor at the address indicated below; and service so made shall be com plete two (2) days 
after the same has been posted as efcresaid. 

The undersi med, if more than one, shall be jointly and severally liable hereunder and the term “undersigned” 
wherever wied herein shall mean the undersimned of any one or more of them. Any one signing this guarantee shall 
be bound hereby, whether of not any one else signs this guarantee at any time. 
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STATEOR NEW VOURRK, COUNTY OF CERTIFICATION NY ATTORNEY 


The undersigned, an attorney admitted to practice in the courts of New York State, certifies that the within 
has heen compared by the undersigned with the original and 
found to be a true and complete copy. 


Dated: noite 


STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 


; , ~ s : 
The undersigned, an attorney admitted to practice in the courts of New York State, shows: that deponent is 


the attorney (s) of recerd for 

in the within action; that deponent has read the foregoing 

ind knows the contents thereof; that the same is true to deponent’s own knowledge, except as to the matters therein 
stated to be alleged on information and belief, and that as to those matters deponent believes it to be true, Deponent 
further says that the reason this verification is made by deponent and not hy 


The grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms that the forégoing statements are true, under the penalties of perjury. 
Deted: 


STATE OF NFW YORK, COUNTY OF on: INDIVIDUAL, VERIFICATION 

, being duly sworn, deposes and says that 

deponent is the in the within action; that deponent has 

read the foregoing and knows the contents thereof; thut 

the same is true to deponent’s own knowledge, except as to the matters therein stated to be alleged on infor 
belief, and that as to those matters deponent believes it to be true. 


Swor:. to before me, this day of 19 


iation and 


STATE OF NEW \ ORK, COUNTY O1 as.: CORPORATE VERIFICATION. 


» being duly sworn, deposes and says that deponent is the 
the cor poration 


of 
named in the within action; that deponent has read the foregoing 
and knows the contents thervof; and that the same is true to deponent's own knowledge, except as to the matters therein 
stated to he alleged upon information and belief, and as to those matters deponent believes it to be true 
This verification is made by deponent because 
isa corporation. Deponent is an officer thereof. to-wit. its 
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me, this day of 19 


STATE OF NEW YORK, COUNTY OF 
Linda Sr overbicki 
wing Gul son, depnses anu says, that deponent is not a party to the action, is over 18 years of 
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UNITED STATES DISTRICT COURT P FILED 
EASTERN DISTRICT OF NEW YORK i) CLERK'S GFRICT 


U.S. DiSTHICT COUT E.D. ELY. 


a Ree es an So a oes no ee een a eww ew Sn SS ews ses er ewes eve aces es nce ees x 
*& AUG171973 
NATIONAL EQUIPMENT RENTAL, LTD., 
hapre WEA, 
. sj pameaascneied 5 MRR 
~against- REPLY AFFIDAVIT 
BERNARD QUINTIN and THOM’S QUINTIN, 73 Civ. 825 
individually and d/b/a THE QUINTIN 
COMPANY, co-partners under the laws 
of the State of California and 
DORUTHY K,. QUINTIN, 
Defendants. 
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STATE OF NEW YORK ) 
: 88.3 
COUNTY OF NEW YORK) 


LEONARD W. WAGMAN, being duly Sworn, deposes and says: 


1. I, am a member of the firm of Golenbock and Barell 
and am fully familiar with the facts and circumstances relat- 
ing to the instant action. This reply affidavit is respect- 
fully submitted in further Support of defendants' motion to 
transfer and in response to the opposing affidavit of plain- 


tiff's counsel, Gerald Jacobs, Esq. 


as Zt is respectfully submitted that the opposing af- 
fidavit by its content as well as by significant omissions 
demonstrates the correctness of defendants' position and fully 
Supports transfer of this iclion to the California forum where 
virtually every operative activity of the parties took place 
and where virtually all relevant information necessary to defend 


this action properly is located. 


Gi 


—_ 


3. The admission contained in Paragraph 5 of the 
Jacobs affidavit is of vital importance, Plaintiff's counsel 
recognizes that an ultimate issue for determination in this 
litigation is whether or not Plaintiff had notice of any defects 
in the Burroughs equipment prior to Plaintiff Paying Burroughs 
for such equipment. Plaintiff's counsel contends that plain- 
tiff made such payment "never having been notified...of any 
Operational default of the equipment...",. My affidavit sub- 
mitted in Support of defendants’ motion, makes it clear beyond 
question that defendants communicated to both National Equip- 
ment of California, and to Burroughs Corporation, in California, 


concerning defects in the equipment (para. 17, moving aff.), 


counsel is that all of the evidence relevant to this issue, 
1.¢, witnesses, documents and the equipment itself are located 


in California. 


5. The case at bar can hardly be deemed parallel 
to the Sanders and Centra cases cited in Paragraph 7 of the 
Jacobs affidavit. In any event, we quote again the language 


of Judge Dooling in Sanders: 


"it [the court] may noté treat the parties 


agreement on vep ‘8S depriving it of the 
Power to change e if the interests of 
justice require r' mfer", 


We respectfully refer the Court to the discussion of the Sanders 


case at pages 9 and 10 of defendants' memorandum on the instant 


motion, 
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6. At bar, defendantu were misled -- and the Court 
can readily see as the facts developed how this occurred -- | 
into believing they were dealing with California entities. 
An unsuspecting consumer was entrapped into agreeing to be 
draggtd cross-country, away from the situs of the wrong, away 
from the consumer's domicile, away from the situs of the evidence, 
to litigate in a distant forum. This device is intended to 
discourage consumers from litigating on the merits and is 
economic coercion employed to compel consumer submission and 
surrander to unjustified claims. The choice of forum should 
not be made merely because the dominant economic party to the 
transaction includes in a contract the proverbial "small print” 
stating that the consumer waives its right to litigate in any 
jurisdiction other than the domicile of the seller.* The 
language referred to above in Judge Dooling's decision in Sanders 
demonstrates that the courts will not disregard the equities 
and will be ever vigilant to protect the interests of parties 


who find themselves in the position as do plaintiffs at bar. 


7. Of similar significance in the Jacobs opposing af- 
fidavit (par. 9) is the reference to Mr. David Burroughs, a 
New York resident as plaintiff's witness. Who is Mr. Burroughs? 
Is he merely a custodian of plaintiff's books, records and the 
file for this transaction? Mr. Jacobs clearly omits the mention 
of the names of the numerous employees and agents of plaintiff 
in California who negotiated the underiying transaction at bar 

; - 

and who are not subject to tife subpoena powers of the United 
States District Court for the Eastern District of New York. 


— 


* None of the other numerous documents involved contained 
such requirement. 
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8. Plaintiff further takes the 1a. tv of speaking | 

on behalf of the Burroughs Corporation (not yet a party hereto) 

in stating (Jacobs' Aff., para. 12) that Burroughs voula have 

no objection to being imple@ed in the instant action were it 

to rémain in the Eastern District of New York. All negotia- 

tions between defendants and Burroughs were held in the State 

of California and it can be readily assumed that Burroughs 

would vehemently Oppose any attempt to bring its California 

officers or employees to New York ity especially where the 


Burroughs equipment, which lies at the very heart of the 


instant suit, is “ocated in California. 


9. In Paragraph 10 of the Jacobs opposing affidavit, 
he states that "the [plaintiff] would have to retain auditional 
([California] counsel". It is well settled that the convenience 
of counsel is not a factor to be considered on a motion for 


transfer. Transcontinental Service Corp. v. True Temper Corp., 
319 F. Supp. 920 (S.D.N.Y. 1970; Pollack, J.); Saraf v. 


Chatham Carpet Mille, Inc., 275 F. Supp. 951 (S.D.N.Y. 1967; 
Weinfeld, J.). Furthermore, a company with a nationwide stature 
as tha’ of plaintiff would have no difficulty in obtaining 


adequate representation in California. 


10. Plaintiff cannot deny the gross economic disparity 
between the parties, Defendants' company is a father-and-son 
Operation requiring full-time day-to-day dedication. By com- 
Parison, plaintiff operates a;nationwide organization with scores 
of officers and employees. Each of the three defendants will 
no doubt be compelled by plaintiff to travel to New York City 
from California on at least two occasions during “he course of 


this litigation; once for several days during the taking of 
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percent (10%) 
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of justice. 
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covery and again, perhaps for even a longer time 


ndency of the trial. Succinctly stated, defend- 
ng expenses alone could well be more than,ten 
of plaintiff's claim. To require defendants to 


rdinate expenses is Clearly not in the interest 


By reason of the foregoing, it is respectfully 


t plaintiff's motion for an order transferring 


the instant action to the Central District of California he 


granted in its entirety. 


we 
/ ene ‘1. )—— 
lle See 4 ___ ee 
Leonard W. Wagmian 


Sworn to before me this 


p- day of August, 1973,” 
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UNITED STATES DISTRICT couRT 


FASTERN DISTRICT OF NFW YORK ° 


TH AU, raneiotnatgias 
PO a te om a a haciertaaterteteated oe A a ~x er ce 
NATIONAL EQUIPMENT RENTAL, LTD., : 
« Plaintiff, 2 
~against- 3 73 C 825 


BERNARD QUINTIN & THOMAS QUINTIN, 3: 
Individually and a/k/a THE QUIN~ 


TIN COMPANY, Co-Partners under 2 
the Laws of the State ox Califor- 
nia, and poRoTHyY xk, OUINTIN, t 
Defendants. , 
ee ee ee ee LE 8 SP 


United States Courthouse, 
Brooklyn, New York 
August 17, 1973 

10:30 O'clock A.M. 


2 @ 26 2 és 


JOHN R, BARTELS, U.S.D.J. 


SHELDON SILVERMAN Be se 
ACTING OFFICIAL courT REPORTER ; ' 


[ote 


APPEARANCES; ; ‘ 
GERALD S. JACOBS, ESQ., 
Gey Attorney for the Plaintiffs 
i e) 410 Lakeville Road mt 
Lake Success, New York 11040 
' “ 
it ’ GOLENBOCK 5 BARELL, 
i Attorneys for the Defendants, 
| % 60 East 42nd Street, 
1H New York, New York 10017, 
} BY: EDWARD D. TANENHAUS, ESQ. 
Cf counsel. 
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THE COURT: Defendant in this case uoves 
for an order transferring the action ‘to the ot 
United States District Court for the Central ‘District 


| ‘ 
of California, pursuant to 28 U.S.C. 1404 (a) and 


for an order extending time to answer or to move 


with respect to the complaint until 30 days following 
the entry of an order in this instant motion, pursuant 
to F.R.CIV.P., Rule 6 (b). Now, this is an action 
on equipment lease agreement which was brought by 
the plaintiff in the Supreme Court of Nassau County 
and removed to this court by defnedants on June 7, 1373 
pursuant to 28 U.S.C., Section 1441, 

Plaintitf seeks $22,743-plus interest as 
the amount allegedly due from the defendant under 
the lease agreement upon the deferdants' defanit 
and attorneys’ Zees of $4,548.60, also allegedly 
due upon default, 

The lease contains the following provision,’ 
which among other things says: ".+eLesseecagrees! i. 
thet all actions or proceedings arising dinssets 
or indirectly from this lease shall be litigated 


only in courts having situs within the State of New Yor 


. 


{\OD—~ 


o ome 


eae r 4 4 


{ 

f- *] 4 i } 
J } cy! " 

ran 2 and the Lessee hereby consents to the jurisdiction | 

| of any local, State or Pederal Court located j 

a) 4 within the State of New York, and waives pergonal | 

} 


wn 


service of any and all process upon the lease herein,, 


| 
\ 


5 | : Of course, the Court realizes no contract ; 
| i 7 can deprive a Court of its discretion to decide 
. 8 the venue of a case before it in accordance with 
9 the requirements of justice, but in reaching such 
: 10 a decision as to whether removal shall or shall 


7 not te made, it cannot be denied that the prior 


12 agreemer of the parties should be given serious 
13 consideration. 
14 The Plaintiff is a Delaware corporation 
if 15 having its principal place of business in 
la 6 Nassau County, New York. The defendants, Bernard 


~ 
Ns 


and Thomas Quintin, doing business as the Quintin 


e 18 Company, a co=-partnership under the laws of the 
}* 19 7 State of California and defendant Dorothy K. Quintin, 
is ; ss 20 are all residents of Orange County, California. None 
i 91 of the defendants has a residence or office for the 
2 transaction of business in New York. 
©) 23 Defendants allege that their initial contact 
| 24 


in the lease negotiation was with the Nationa} | 
Equi pment Rental Ltd.,’of California, which is 
&@ local California leasing corporation; that all 
the times between the initial contact and their 
alleged default, the defendants believed they 
were dealing with the National Equipment Rental 
Limited of California. 

Although National of California dia 
make the initial contact with the defendants, 
it is undisputed that this company did send the 
defendants a lease agreement from the Plaintiff, 
National Equipment Rencal, Ltd., which stipulated 
the agreement was to be accepted in New York and 
would be deemed to be made in New York and the 
parties agree that the situs of any action arising, 
out, of (1e agreement was to be in New York. 

The signature page of the lease states ine! 
large capital letters: “ACCEPTED AT ELMONT,. N. v: " 
thus putting the defendants on notice that this'y was a 
New York contract, r 

Agreement in advance to submit to the 
jurisdiction of a given Court is proper and will 
violate neither Public policy nor equity, | 


National Fqpipment Rental Ltd, v. Szukhent 


o 0 


, 


375 O46. 311, 316 (1964) arising Originally in 
the Eastern District of New York, and also, 
Breman v. Zapata Offshore Company, 407 U.S. ly 
8~11, 1972, 

Tne defendants argue that they are a 
small family business consisting of two partners 
and one other employee, a -retary-bookkeeper, 
They allege that the absence of the defendant from | 
their business for trial in New York would seriously 
lisrupt their normal operations. 

Defendants also argue any witnesses they 
may have will not be subject to the compulsory 
Process of the New York State courts and that 
the expense of transporting such witnesses to : 
New York would be prohibitive; however, the 
defendants do admit they are not yet certain 
that they will require the testimony of the 
California witnesses and, of course, depositions’ - 
can be taken in California ind perpetuated for 
use at the trial, if necessary. 

It appears that the transaction between 
the parties wan an arrangement by which 
Plaintiff was, in effect, financing the 


purchase of the equipment from Burroughs 


O - 

SI 4 o ; 7 
ft 

Corporation and that, by agreement, the Plaintiff 

has made no warranties or representations 

concerning the condition of the equipment. 

The defendants do not deny that if 
Burroughs is to be impleaded in this action, it 


can be serv’ 4 with process in New York, where 


it is doing business. While a. «jyréement between 


the parties on venue cannot deprive the Court of the poy 


of transfer o* the case, if the interests of justice 
sO require, National Equipment Rental, Ltd., v. 
Sanders, 271 F. Suj;. 756 (E.D.N.Y) 1967). 

This Court has stated before it must give 
weight to that agreement. Nor should the Court 
lightly disturb the plaintiff's choice of forum. Pord 
Motor Con:any v. Ryan, 182 Ped. 2d 389 (24 Cir. 1950). 

I'm afraid the defendant in this case has 
failed to persuade the Court that it should ig.ore the 
agreement between the parties and trensfer of this 
case to California. 

“Accordingly, the Court will not order che 


transfer and the defendants' motion 
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ee 
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must be and hereby is denied, 

The Court will grant the defendants’ motion 
for an order extending time to answer or move 
until 30 days from the date of entry of this order 
into this record. 

So ordered. 

You can have the Court Reporter transcribe 


that. 
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FILED, 
IN CLERK'S O11) NY 
5 Cl COUR b 
UNITED STATES DISTRICT COURT igen 


EASTERN DISTRICT OF NEW YORK 


31973 + 
x oct i” 


Gr 
yt amLeed 
NATIONAL EQUIPMENT RENTAL, LTD., P.M. 


Plaintiff, 


~against- 
ANSWER 
BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN Civ. B25 
COMPANY, co-partners under the laws 
of the ‘State of California, and 
DOROTHY K. QUINTIN, 


Defendants. 


Defendants, Bernard Quintin and Thomas Quintin, 
individually and d/b/a the Quintin Company, and Dorothy K. 
Quintin, by their attorneys, Golenbock and Barell, in answer 


to the complaint respectfully allege: 


1. Deny having knowledge or information sufficient 
to form a belief as to the truth of each of the allegations 


contained in paragraph 1 of the complaint. 


2. Deny each of the allegations contained in para- 


graphs 3, 6, 9 and 13 of the complaint. 


3. Deny having knowledge or information sufficient 
to form a belicf as to the truth of each of the allegations 


contained in paragraphs 2 and 8 of the complaint, except admit 
* 

that on or about August 18, 1972, Bernard Quintin and Thomas 

Cuintin executed the Gecument annexed to the complaint as 


Exhibit A, and defendants Fespect .i)iy reter to said document 


en 


fe ae 


4. Deny having knowledge or information sufficient 


to form a belief as to the truth of the allegations contained 


in paragraphs 4 and 5 of the complaint, except deny the al- 


legations contained therein that defendant has defaulted. 


‘ 


5. Repeat and reallege each and every allegation 
set forth in Paragraphs 1 through 4 of their Answer with the 


same force and effect as if fully set forth herein in answer 


to paragraph 7 of the complaint. 


6. Repeat and reallege each and every allegation set 
forth in Paragraphs 1 througk 5 of their answer with the same 


force and 2ffect as if fully set forth herein in answer to 


paragraph 10 of the complaint. 


7. Deny having knowledge or information sufficient 


to form a belief as to the truth of each of the allegations 


contained in Paragraph 1] of the complaint except admit that 


on or about September 8, 1972, Dorothy K. Quintin executed the 


document annexed to the complaint as Exhibit B and defendants 


respectfully refer to said document as the best evidence of its 


term. 


8. Deny having knowiedge or information sufficient 


to ‘orm a belief as to the truth of each of the allegations 


contained in paragraphs 12 of the complaint except defendants 


deny the allegation contained therein that there are sums due 


under the alleged lease agreemént. 


FOR A FIRST AFFIRMATIVE DEFENSE 


9. Denies that Plaintiff performed the conditions 


of the alleged lease agreement between Plaintiff ana defendants 


Se es 


and specifically denies that plaintiff complied with the 
terms and conditions set forth in par. graph THIRD of the 


Lease (Exhibit "A" to the Complaint) which provides: 


“Lessee requests Lessor to purchase 

the equipment from a vendor selected 

by the Lessee and arrange for delivery 
wnich shall be deemed complete upon 
arrival at Lessee's premises or when 
otherwise received by Lessee's agent..." 


10. By reason of its failure to perform its obliga- 


tions under the Lease, plaintiff has failed to state a claim 


against defendants upon which relief can be granted. 
FOR A SECOND AFFIRMATIVE DEFENSE 


11. The document attached to the Complaint as 
Exhibit "A" was executed by defendants Bernard and Thomas 


Quintin on or about August 18, 1972. 


12. National Equipment Rental, Ltd., through its 


{ agent, National Equipment Rental, Ltd. of California, in- 
F tentionally and deliberately misled and deceived said defend- 


ants, both prior end subsequent to their execution of the 


document, into believing that the party with whom they 
: were contracting was National Equipment Rental Ltd. of 


California. 


eee on 
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13. Prior to the nofification by National Equip- 
ment Rental, Ltd. on or about December 7, 1972 that it had 
"accepted" the defendants' offer of lease, and prior to 
5 ; National Fquipment Rental Ltd.'s performance of any of the 


i terms and conditions of the lease, defendants communicated 


| 
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to National Equipment Rental, Ltd., through its California } 
agent as aforesaid, the revocation of their offer to lease 
the equipment by reason of the palpably defective and 


wholly unsuitable condition of the equipment. 


14. By reason of defendant's revocation eg the 
offer prior to acceptance by ;laintiff, no contract of lease 
between the parties was ever ferme.’ ani plaintiff has failed 
to state a claim against detendeut: on which relief can 
be «ranted: mn 
FOR A THIPD AFFIRMATIVE DEFENSE AND 
FIRST COUNTERCLAIM BY DEFENDANTS 


BERNARD AND THOMAS QUINTIN, INDIVIDUALLY 
AND d/b/a THE QUINTIN COMPANY. 


JURISDICTION 


15. ‘The present action is brought for damages and 
the amount in controversy exceeds $10,000 exclusive of 


interests and costs. 


16. Jurisdiction of this Court is based upon diver~ 


sity between the parties as required by 28 U.S.C. §1332. 
Description of the Parties 


17. Defendants Bernard and Thomas Quintin, individually 
and d/b/a The Quintin Company, co-partners under the laws of 
. € 
the state of California, are residents of the State of California. 
18. Upon information and belief plaintiff National 
Equipment Rental, Ltd. is a corporation having its -rincipal 


place of business in the state of New York. 


- 


a Pape ie aE MASE P NEL OR oa a Opa : 


19. Defendants repeat and reallege each and every 
allegation contained ii paragraphs 11 through 13 of their 
answer with the same force and effect as if fully set férth 


herein. 


20. By reason of the foregoing, in the event that 
the Court determines that a contract exists, defendants 
are entitled to judgment grantirg rescission of such con- 


tract of lease. 
FOR A FOURTH AFFIRMATIVE DEFENSE 


21. Defendants repeat and reallege each and 


every allegati 1 contained in paragraphs 11 through 20 of 


their answer with the same force and effect as if fully 


j se. forth herein. 
: 22. By reason of the foregoing, defendant Dorothy 
mer ' K. Quintin is entitled to judgment dismissing the complaint 
“ against her. 
@ Pa : 
: hae ; FOR A FIFTH AFFIRMATIVE DEFENSE 
oe fi 
- ve ; 23. On or about May 16, 1973, plaintiff obtained 
* ' possession, custody and control from defendants Bernard 
a £ : i and Thomas Quintin of the equipment described in the Lease 
; (Exhibit "A" to the Complaint). 
4 al ‘ 24. Said equipment constituted tr. sole canpiaere~ 
sn tion for defendants' obligation under the uo and by reason 


of plaintiff's acceptance of defendant's surrender of the 


i equipment, defendants have been relieved of all obligation 


under the Lease. 


coe —- —— + - - oe ee a eee — 


: aeene sae aren ce ears 
! FOR A_SIXTH AND PARTIAL DEFENSE 
25. Defendants repeat and reallege each and every 
! 
. ' 
; allegation contained in paragraphs 23 and 24 of this Angwer 
‘ 
: 
} A with the same force and effect as if fully set forth herein. 
4 
f 
A 
my 25. In the alternative, in the event that this 
t F . tae 
* Court determines that defendants are liable to plaintiff, the 


amount of plaintif*'s recovery must be reduced by either (i) 
Ae the reasonable value of said equipment at the time possession 
‘ was oOb:aired by plaintiff or (ii) the amount realized by 


{ plaintiff from its resale, whichever amount is greater. 
; WHEREFORE, defendants demand judgment: 
: (1) Dasmissing the « «plaint in its entirety; 


(2) On their ‘ir-t counterc.ainm, granting rescission 


of the Lease which is a tached to the Complzint, as Exhibit 


—————  --- -———— 


"A"; and 


(3) For such other relief as to the fourt may seem 


just and proper. 


Dated: New york, New York 
. October 1, 1973. 
i 
GOLENBOCK AND BARELL 


* 


Attorneys for Defendants 
60 East 42:.c Street 

New York, N.Y. 10017 
986-3300 


i a es oe 
By : en ees v > Perurparacctriae 
A Member of the Firm ~ 


A 


iy Gere errr rr err ' = on eee ee we ee ee ee 


| 
| 


| 
‘ 
t 
| 


[13 


§S.; 


COUNTY OF NEW york 


~— being slab sworn deposer— amb eayer b-anr tet a- party te the 


action amaver cightecn roars of aye, mid—am Rh See ae ae 


Herman Kaplan ; 
, under penalty of perjury, states: 1 am an attorney at law admitted 
to practice in the State of New York and am associated with Golenbock and Barell, 


attorneys of record for Defendants herein. 
On October 1, 1973 » I served the within 
ANSWER 
upon Gerald S. Jacobs, Esq. 
attorney(% for Plaintiff in this action, at 
410 Lakeville Road, Lake Success, N.Y. 11040 
and- upon 


the address(es) designated by said attorney(s) for that purpose, 

by depositing (a) true cop(y)(ies) of same enclosed in (a) postpaid properly addressed wrapper(s) 
in a (past office) (an official depository) under the exclusive care and cust); of the United 
States post office department within the State of New York. 


“fF 
€ ‘ " 
Ne OE eae M8 leisioclieees 
Dated: October 1) 1973: (Attorney-At-Law) (Bnasteyee) 
Sworn +e before me; this t . 
day -~of -- -7 +h - 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


-~-<——ew www mmm Ce ee ee eS Oe ee eK eee ee eee xX % 
NATIONAL EQUIPMENT RENTAL, LTD. DEC 1 . 1973, 
: { 
‘. . _£ “eS \ 
Plaintiff, ne m ae 
-against- 8 NOfICE: OF. -MOTION 
TO RELIEVE ATTORNEYS 
BERNARD QUINTIN And THOMAS QUINTIN, OF RECORD 
individually and d/b/a THE QUINTIN 
COMPANY, co-partners under the laws 
of the State of California, and 73 Civ. 625 
DOROTUY K. QUINTIN, H JUDGE BARTELS 
Defendants. 
ee > 4 


STRS: 

PLEASE .*“E NOTICE that upon the annexed affidavit of 
Leonard W. Wagman, Esq., sworn to the 6th day of December 1973, 
the firm of Golenbock and Barell will move this court, before 


the Honorable John R. Bartels, at the United States Courthouse, 


Cadman Plaza, Brooklyn, New York on December 20, 1973 at 9:30 in the 


forenoon, for an order, pursuant to Rule 4(c) of the general rules 


of the United States District Court for the Fastern District of 


New York, relieving the firm as attorney of record for defendants 


in the above entitled proceedings, and for such further relief 


as to the court may seem just and proper. 


Dated: New York, New York 
December 6, 1973 
Yours, etc. 


GOLENBOCK AN) BARERL 
Attorneys for Defendants 
60 East 42nd Street 

New York, New York 10617 
e (212) 986-3300 


| Eig ot 
By: A (((U “f Vom 
A Member of the Pirm 


TO: Gerald S. Jacobs, Esq. 
410 Lakeville Road 
Lake Success, New York 11040 
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Kenneth J. Golden, Esq. 
Golden and Neal 

7842 Westminster Avenue 
Westminster, California 92683 


Messrs. Bernard and T -mas Quintin 
The Quintin Company 

3303 Harbor Boulevard 

Building H, Suite 9 

Costa Mesa, California 


The Quintin Company 
4524 West First Street 
Santa Ana, California 


Ms. Dorothy Quintin 
541 Sturgeon Drive 
Costa Mesa, California 


(Chika Urb 


a. $. DISTRIGT COUnd BD. ALY 
UNITED STATES DISTRICT COUR’ 
? 


we JANS1O/4 & 
) EASTERN DISTRICT OF NEW YOi ’ | 


DURA ON ag SSN tad hs ase crt a o> GPR ccc 
ee 
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, NATIONAL EQUII 


| ‘ 
| . ' Plaintiff, 


MENT RENTAL, LTD., 


73 Civ. 825 
’ - against - 
Judge Bartels 


BERNARD QUINTINand THOMAS N, 
individually and d/b/a iE i ) 
COMPANY, co-partners und of 
the State of California, f 
K. QUINTIN, ' 
' 


' STATE OF 
‘| COUNTY OF 


t 
\ Nick Limar, being duly sworn, deposes and says: 
i ‘ 


1. I am the associate attorney to the attorney of 


that I am fully familiar with the facts and circumstances as 


' 
record for the plaintiff, National Fquipment Rental, Ltd. and 


We herein set forth. 

i j 
} 
! ' 

1 2. This affidavit is submitted to show a good cause of 
j |; action and a valid excuse for failure to appear for a pre-trial | 
; Status report on 12/13/73. | 
! 
{ 

, 3. That heretofore plaintiff leased certain equipment tJ 

' 


od ( 
' Bernard Quintin and Thomas Quint in, individually and d/b/a The 


gquintin Company, Co-Partners under the laws of the State of 


; California pursuant to a written lease designated 86 792 A, cory 


of which Js attached hereto and marked Exhibit A. 


a ee ee 


| 4, That said defendant defaulted in paying the rerntuis , 

’ r a | 
ue under said lease for the month of January, 1973 and th t 

5, Months sub sequent thereto. ‘ 

| , 


~~ 
le el 


5. That 


lease, duly notified said 


!! failed to cure the same wit 


of «saidlease. 


the 
defendans 


~ 


7. That the plair 


the equipment which was pur 


request. 


8. That the 


iff of its bargain ar 


} plaint 


windfall for the defendant 


That the 


9. 


report for wa 


11/19/73 and 


10. 


home in Bay Shor 


court) early in the 


prior to 9:30 A.M., 


1l. That due to 


the undersigned arrived 


can be verified by the 


6 


12. yo 


WHEREFORE, 


the dism of the compl 


for trial. 


and 


Sworn to before 


hl day of 


this 
January, 1974 


me 


‘} Ce qs ow 


plaintiff, 


defendant 


default 


dismissal 


above 
s adjourned 
and with plaintiff's 


jay in question, 


morning, 


the sch 


unusu 
one 


court's 


aint 


F tA 
NOTARY 


in 


of sa 


with the terms 


Cc 


-cordancs 


of its default, tet defendant 


h'n the time limited under the terms 


nerein was precipitated by the 


itiff has paid due consideration for 


‘chased and leased at the a.fendants' 


of this action would deprive the 


id considerat and in effect create a 


on 


action was previously set 


at the request of the def- 


consent thereto. 


12/13/73, the undersigne 


» New York (approximately 50 miles from 


allowing sufficient time to arrive 


eduled time for the status report. 


ally heavy and co..gested traffic, 


half hour after the case was called as 


clerk and secretary. 


ir depo.uent respectfully requests that 


be vacated and the action Pgh 


Fe 


“NICK LIMAR 


/ 


ee ee ee a 7 | 


— - ‘ 
e Y, rald J Jacobs 


Mlvrney Pe | 
M10 Leheville* Road 


Laho Success, NY 11040 


218) 343-4005 
January 21, 1974 


' 
if 
i 3 Jucege Bartels 
i é U.S. District Court for the 
{ Eastern Distr‘-t of New York 
: 225 Cadman Plaze East 
bi Brooklyn, New York 


Att: Clerk 


‘ 
; Re: National Equipment Rental, Ltd. ‘ 
HS v. Bernard Quintin, et al. 
! 73 Civ. 825 
| Gentlemen: 
‘| 
i An affidavit dated December 18, 1973 showing a good cause 
ty of action and a valid excuse for plaintiff's failure tc . 
i appear for a pre-trial status report on December 13, 1973 
Zz was submitted. The application further requested that 
1 * the dismissal of the complaint be vacated and set aside. 
i Please advise the status of any decision in this respect. 
; 
i Very tru FUER: fF 
Alf ae 
' ACAI . ‘ . 
', y Nick Limar 
| Assistant General Counsel 
i 
| 


NL: 1b 


FILEL 
WW LithaAds vu 
J. S. Dist acl Wodal ¢.v. LY. 


& JAN311974 x 


TIME AM. 
Golenbock . 4 Barell Py 
60 East 42nd Street 
lew York, New Yor 


Att: Andrea liyde, Esq. ) 


Re: Wational Equipment Renta’, Ltd. 
Vv. Quintin, et al. 


Dear Miss Hyde: 

Confirming our conversation of this date, enclosed 
find a copy of affidavit submitted to Judge Bartels 
requesting that the dismis3ai of the complaint be 
vacated. 


Very truly yours, 


Nick Limar 
Associate Attorney 


NL:1b 


Enc. 


| 
| 
| 
| 


ewww _ 
o.- 
Gerald S” facets 
Miorney at Save 


MIO - pho Vavad 
teh ‘ Jirecass, J Y VIOMS) 
C212) SUIAONS 


January 24, 1974 


Judge Bartels 
U.S. District Court for 

the Eastern District of N.y. 
225 Cadman Plaza Past 
Bruoklyn, New 


Att: Cler 


Re: National] Equipment 


Vv. Bernard Quintin, et a). 


73 Civ. 825 


Lear Sir: 


Pursuant to your request, attached find a duplicate copy 
of my affidavit previously submitted on the 18ti. of 
Decembe)’ 1973 


» 45/35 Showing a good cause of action and a valid 
excuse for plaintiff's failure to appear for a pre-trial 
Status report on December 13, 1973. Enclosed also find 
another original copy of an order vacating dismissal to 
be signed by Judge Bartels. 


Additionally attached find my file copy of tho original 
affidavit, torether with a cover letter to defendants’ 


and Barell. 
ot, 


attorneys, Golenbock 


Niek Limar 
Assistant Gener i] 
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UNITED STATES DISTRICT COURT + eee ett ld EDNN. 
EASTERN DISTRICT OF NEW YORK y. 5 Ostet 
eee ee ec nev x 94 * 
x MAR wa 
NATIONAL. EQUIPMEIT RENTAL, LTD,, $ 
ge ce AM 
Plaintiff, : Me Me 
~against- : 


NOTICE OF ENTRY 
BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 73 Civ. 825 
COMPANY co-partners under the laws $ 

of the State of California and 

DOROTHY K. QUINTIN, 


Defendants. 


PLEASE TAKE NOTICE that the within is a true and 
complete copy of an order which was duly entered in the office 
of the Clerk of the United States District Court for the 
Eastern District of New York on February 28, 1974. 


Dated: New York, New York 
March 26, 1974. 


GOLENBOCK AND BARELL 

60 East 42nd Street 

New York, New York 10017 
(212) 986-3300 
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mer \/ 
By 4i+ificl A! A‘La HM 1, 7] 


“K Member of the F rm 


TO: Gerald s. Jacobs, Esa. 
Attorney for Plaintiff 
410 Lakeville Road ; ° 
Lake Success, New York 11040 


Bernard Quintin, Thomas 
Quintin and Dorothy K. Quintin 
Defendants 

c/o Bernard G. Quintin 

1094 Cudahy Place #106 

San Diego, California 92110 
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UNITED STATES DISTRIcT COURT & JANUS 4 1% 
EASTERN DISTRICT OF NitW YORK . 
Se Ne eee a ee ae ae te Ad died Ge ewenisnnootninien dice: x Tititay * 


NATIONAL i .UIPMENT RENTAL, LTD., oa 
‘ Plaintirr, 


73 Civ. 825 
- against - 

Judge Bartels 
BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY, co-partners-under the laws 
of the State or California and p< 
DOROTHY kK. QUINTIN, i 


Defendants. 


Upon the annexed affidavit of Nick Limar, dated the 18th 


ORDER VACATING DISMISSAL 


day of December, 1973, showing a good cause of action and a.valid 


excuse for plaintiff's failure to appear for a pre-trial status 


report on 12/13/73, it is hereby 


ORDERED, that the dismissal of the complaint be and the 


Same hereby 4s vacated and set aside, and it is 


FURTHER ORDERED that the action be remanded and set down 
for trial. 
SO ORDERED 


BROOK 5p gow sage 
a aD 7>¢ 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT or NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD. 
Plaintiff, 
~against- 

BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 
COMPANY co-partners under the laws 
of the State of California, and 
DOROTHY K. QUINTIN, 


Defendants, 


A motion having been made by 


and Barell, for an order relieving the 


record for all defendants in this action, and Golenbock and Barell 


having submitted the affidavit of Leonard W. Wagman, Esq., sworn 


73 Civ. 825 
JUDGE RARTELS 


ORDER 


the firm of Golenbock 


firm as attorneys of 


to the 12th day of December 1973, in support of said motion; 


and no opposition having been made thereto, it is 


ORDERED that the said motion is g~anted and that 


the firm of Golenbock and Berell be 


and hereby is. relieved as 


attorneys of record for all defendants in this action. 


bh, Hew rk 
Dated herr oe 1974 


ls) 
/2 


op ee 


/. 


, y) 
th Ac ye Biter 


nited States Distritt Judge 


fcr JAY. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


| 


\ . 
being duly \worn, depases and says: | am not a arty tq the 
action, am ovedcighteen years of age, and amSemployed By Golenbock and Barell, 


Herman Kaplan » under penalty of perjury, states: I am an attorney at law admitted 
to practice in the State of New York and am associated with Golenbock and Barell, 


attorneys of record for defendants herein. 


On March 26, 1974 , I served the within 


ORDER WITH NOTICES OF ENTRY THEREOF 
upon Gerald S. Jacobs, Esq. 


attorney(s) for Plaintiff in this action, at 
410 Lakeville Road, Lake Success, New York 11040 
and upon 

Bernard Quintin, Thomas Quintin and Dorothy K. Quintin 


c/o Bernard G. Quintin, 1094 Cudahy Place #106 
San Diego, California 92110 


1 

' 

ih, the address(es) designated by said attorney(s) for that purpose, 

j by depositing (a) true coply)(ies) of same enclosed in (a) postpaid properly addressed wrapper(s) 
j in a (post office) (an official depository) under the exclusive care and custody of the United 
ty States post office department within the State of New York. 

Je —T heper "Vs lo oe 

iP Dated: March 26 1974 6 7 a i a eR 
i? ‘ , . (Attorney-At-Law) (Employee 


‘ Sv to — me, this2@th 
Vee ofMarch + 74 


MARTIN © BARELL 
JUSTIN M GOLENGOCK 
SEYMOUR KLEINMAN 
DON .0 © SHACK 
MARVIN 8. TEPPER 
HENRY ©. SHAYS 
ARNOLD RAYNOR 
LEONARO Ww WwaGman 
MORMAN J. mE ELL 
BERNARD H GOLOrL.USS 
ARTHUR M HANOLER 
ROBERT ™. OIRNBAUM 
STEVEN ® FRANKEL 
ARTHUR C. SKVERMAN 
CHARLES ZALATNICK 
SAM Ww. GALOWITZ 
PETER ROTHENBERG 
DAVID A. MANDEL 
JOFFREY N. SIEGEL 
RUOCULF CALL MANN 
cCounse 


The Honorable John R. Bartels 

Judge of The United States District Court 
Eastern District of New York 

Plaza 


for The 
Cadman 
Brooklyn, 


COLENBOCK AND BARELL 


GO EAST 42”"° STREET austin ©. enauan 
CCN AMIN SiLvER 
IRVING SMIMOFEF 
FREOERICK K WaLacH 
MICHAEL ® LAZARUS 
ROGtH 4 GEnnen 
MIC Hee. A LE wim 
“ICHAg. C SL ACeOERO 
LOurse © Ofmecce 
JOG. A FeCRGT 
ARTHUR | WEINSTEIN 
Ae SG stan 
March 26, 1974 ” akon MEMO 
MARVEY SCHWwaRTE 
STEPHEN M MATH ROPF 
RICHARD M RESMR 
ALBERT 1 GORMAN 
COWARD © TANENHAUS 
JEROLD 5S YALE 
ROBERT & GOUOmAN 
ANOREA HYOE 
ROBERT J. SHANSHY 
MICHAEL 6S MULL MAN 
PONALD S KATZ 
SPORGE T simon 


NEW YORK, N. Y. 10017 
212-906-3300 * 


CABLE: "OOLEGAL” 


New York 11201 


Re: National Equipment Rental Ltd. v. 
Bernard Quintin, et Che, sa Civ, F355 
SE at, 15 Civ. 825 


Dear Judge Bartels: 


defendants 


At the request of Bernard Quintin, one of the 
in the above-entitled action for whom we served 


as attorneys of record until relieved by order of this Court 
dated February 28, 1974, I am apprising the Court of Mr. 
Quintin's current address and requesting that all papers 
hereafter served in this action be served upon him at that 


address: 


: Bernard G. Quintin 
1094 Cudahy Place #106 
San Diego, California 92110 
Phone: 713-276-7304 
Thank you for your consideration in this matter. 
Very truly yours 


aches Hi dhe 


Andrea Hyde 


AH:skk 
cc: Gerald S. Jacobs, Esq. 
Attorney for Plaintiff A - 
. € 


Bernard Quintin 


Pa 
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UNITED STATES DISTRICT courT US. Liste Cl COuRT ¢ «| 
FASTERN DISTRICT oF NEW YORK 
ay 
fe stn st Sinsaiaecnmeulbemi tears. ~~ % MAR 24 175 
NATIONAL MQUIPMENT RENTAL, LTD., t 
: TIME AM. ee ae ene 
Plaintiff, Py . Ss 
NOTICE OF MOTIG} {am 
. ~against- 
Civil Action No. 73C825 
BERNARD QUINTIN and THOMAS QUINTIN, 
individual ly and d/b/a THE QUINTT) 
COMPANY cO~partners under the laws of 
the State of California and DOROTHY K, 
QUINTIN, 
Defendants. 
SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit of JEROME 
HELLER, sworn to on the 20th day of March, 1975, the Plaintify: 
Will move this court before the Honorable John R, Bartels at the 

i c ‘ ee 
Un! +4 States Courthouse, 225 Cadman Plaza, Brooklyn, New York, 
on the 7th day of April, 1975, at 9 30 A.M. in tw forenoon there. 
of, for an ora ms restoring this matter to the calendar and 
vacating the-order of this court dated March 18, 197% » dismissing 
| 
the complaint, 
Jated Lake uccess, N. Y, 
March 20, 1975 
| 
To: 
' 
| 
| 
| 
! 
' anes: ‘ 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRIc'r OF NEW YORK 
| Sst 
NATIONAL EQUIPMENT RENTAL, LTD., 
J 
Plaintiff, 
APFIDAVIT 
| ’ -~against- 


Fi Civil Action No. 73C825 
‘BERNARD QUINTIN and THOMAS QUINTIN, 
individually and d/b/a THE QUINTIN 

{| COMPANY co-partners under the laws of 
the State of California and DOROTHY K. 
QUINTIN, 


Defendants, 


STATE OF NEW YORK 
COUNTY OF NASSAU 
JEROME HELLER, being duly Sworn, deposes and says: 
That he is an attorney admitted to practice in the United 


States District Court for the Eastern District of New Yor k and 


also admitted to Practice before the Supreme Court of the State 
of New York. That your deponent is an associate of GERALD S. 
JACOBS, the ittorney of recora for the plaintiff herein and that 
your deponent is making this affidavit due to the fact that Mr. 
Jacobs is out of town and will not return for some time. 

That the above entitled action is based upon a lease entere 
into between the Plaintiff as lessor and BERNARD QUINTIN and 
THOMAS QUINTIN, indivi jually and d/b/a THE QUINTIN COMPANY co- 
partners under the laws of the State of California. That a copy 
of the said lease is attached hereto and marked Exhibit A, The 
defendant, DOROTHY x. QUINTIN 1s a guarantor of the said lease, 


as per the attached copy of “he Guarantee marked Exhibit R 


That the said defendants failed and refused to pay the ren- 


tals due under the lease for the month of January, 1973, and al 
of the months sult sequent thereto and that Plaintiff, pursuant ¢ 
the terms of the said lease notified all of tue def ndants of 


i 


their default but the defendants have fatled to cure the same 
That as a result of the d fault whien was preetpitated wi 


and solely by the defendants, plaintirr instituted this action 


‘1 
if eae View fTn4) 


SOR eArO Ibm 4 Wd ds Hay «f 


PA 4 
Behan . f -¥ SSR. 5 ind 
tlie v NS 4A:zi uht iy sVesdars 


teed Neprewentutive 


| recover the rentals due under the said lcase. 


, That if the order of this Court dated March 
“permitted to stand, plaintiff would be deprived 


court due to a clerical error on the part of your 


That when the notice dated February 19, 1975, 


setting this matter down for a status report for 
s 


was rece 


same was 


filed the same without remembering to note the 
That as a result of your deponent's clerical mist 
has been dismissed by this urt and such dismis 
vacated so as to give the plaintiff its day in 


been on for a pre-tria 


su 4aAine T+ “AY hea 194} inw pvt T P 077 - 
previously on the 3th day of December 1973, and 


sed by order of this Court dated December 
Thereafter 


t moved this Court 
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lived in the office of the attorney for tk 


given to your deponent who placed it on h 


*’ 
» 1975, were 


its day in 
‘eponent. 
of the order 


Mare 18 1075S 
March LU, 1975, 


for an order re- 


Status report, a motion was made by the then attorneys for the 


' defendants to be 


and said motion was &ranted under date of February 


ORE, it is respectfully requested that 


valel we we * } 7 . o 
an order vacating the order ©f March 18 


Ila ¢ 
Plaint and that.an order be made setting this ma 
Status report as n 31 is possible. 


MOBERT ZEVON 
ty Vubtu, Stete of New York 
Ho. 41 V790598 


Qualified in GCueens County ? 
Commission Caples Mach 4, LY, rg 


relieved as attorneys for all of 


was granted ' 

, | 

set aside. : 
for a pre-trial 

i 

fandaan | 

the defendants i 
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28, 1974. 
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1ONAL 
» AS COLL 


Lessor, 
Shedaie") sabject to the terms and conditions set forth below and coutinued on the reverse side hereof. 


daw 
Pads 


? 
‘ 


AGENT 


MIMS) A 


Cc 
ey 
i s “" my - -* Lae 7 ~ a: ee ° 
Matha bk bb2 ork Pres) 43-1000 : es 
NATIONAL EQUIPMENT RENTAL, LTD. hereh leases to the undersigned Lessee, and Lessee hereby leases # 
: , the equipment dereribed in be echedule listed below and edditionsl lease echedules (hereinafter collectively called 


<< 

Ss 

= er ee 
> = 4> 3. ADVANCE REN §; 222 200 payable at the time of signing of this schedule, to be 
23s + applied to ae tele seaaeer se payments. 
= — G 4 RENEWAL OPTION: ;_* 5. SECURITY DEPOSIT: $____ ——-_ 
~ = 6. EQUIPMENT LOCATION: - 4524 West lst Street 


4 ri 
ND ity 


7. LESSEE’S ADDRESS: Santa Ana, California : 
“8. EQUIPMEN > DESCRIPTION: 1 Burroughs L2301-608 Mini-Computer; 


ai | Burroughs A562 Tape Perforator; 1 Burroughs A581 Tape . 
oat - 7 — Reader ‘ 
225 hp =e : 

= SS | *$722.00 = Ist Annual Renewal payable in Advance i 
S=S] $722.00 = =.) Annual Renewal. Payable in Advance 

= = S| $362.00-— 3rd Annual Renewal Payable in Advance . . 

ci -= - aw 

* 7? <0 camry INSURANCE REQUIRED 490, 000~ injury’ $25,000 ‘oe 


1. TERMS AND RENTAL NOTICES: Subject to the conditions herein stated, this lease shall be for a period stated 


in the Schedule commencing with delivery to Lessee, 
pay the total rent for the term, which shall be in the total amount of all re 


additional renta 


2. TITLE: Lessor shall at ali times retain title to the equipment. All documents of title and evidences of delivery shall 

change or remove any insignia or lettering which is on the equipment at the 

time of delivery or which is thereafter placed thereon indicating Lessor’s ownershi thereof, and at any time during the 

lease term, upon request of Lessor, will uifix te the equipment, in a prominent place, labels, plates or other markings 
supplied by Lessor Stating that the equipment is owned by Lessor. Lessor 

filed, recorded, refiled, rerecorded or financing statements (which may be signed by the Lessor only if permitted by Statute) 

tect and defend Lessor’s title, at all times keeping 


to be filed us permitted or required by law. Lessee at its expense shall pro 
the equipment free from any legal process and/or encumbrances whatsoever, including, but not limited to liens attachments, 


levies and executions, and shail give Lessor immediate written notice thereof and shall indemnify Lessor for any loss 


caused by the failure of the Lessee to take action as provided herein. 

3. PURCHASE, DELIVERY AND PREPAYMENTS: Lessee requests Lessor to purchase the equipment from a 
vendor selected by Lessee and arrange for delivery, which shall be deemed complete upon arrival at Lessev's premises or 
when otherwise received by Lessee’s agent. IY Lessee requests Lessor to make any payments to 
Lessor makes any such payment prior to delivery and acceptance, and if Lessee for any reason does not accept the equip- 

if on demand by Lessor, pay Lessor any amounts theretofore pele or owing by Lessor in Tespect to the 

2 rogated to Lessor’s claims, if any, against 
or other supplier thereof and Lessee shall become entitled to such item, as-is where-is, without warranty, 
Lessor with respect to any matter whatsvever, and Lessee shall indemnify and save Lessor 


harmless from any and all liability to the supplier thereof. 

4. CARE AND USE OF FQUIPMENT: Lessee. at its own cost and expense, shall maintain the equipment in good 

from deterioration other than normal wear and tear; sh:li 
use the equipment in the regular course of its business only, within its hormal capacity, without abuse, and in a manner 
actucer thereof; shall nut make modifications, alterations or additions to the equipment (other 
essories or controls), without the written consent of Lessor, which sh 
withheld; shall not so aftix the equipment to realty so as to change its nature to real property, ond agrees that the equip- 
meut shall remain personal pro erty at all times regardless of how attached o1 installed; shuil keep the equipment on the 
premises where delivered, and me equipment without the written consent of Lessor, which shal! not be 


of assuring Lessor that Lessor’s equipment will Le properly serviced, Lessee agrees to cau 
Pursuant to the manufacturer's standard preventive masmtenance contract and/or recommendations. 

5. NET LEASE: ‘Lessee intends the rental payments in this lease to be net to the Lessor. Lessee shall comply with all 
laws and shall pay all taxes, including but not limited to sales and use taxes, excise taxes, personal property taxes and assess. 


ments, licenses, registrations tees, freight an 
possession, or use of the equipment durnng the term of this lease. Lessee shall pay to Lessor all costs and expenses including 


attorney's fees as hereinatter detined, storage, caretaking and > possession expenses in 


Letsor’s rights under thia lense. In cave any charges, costs, taxes o ait 
lease shall remain unpaid after the due date thereof, Lessor shall have the right but shall not be obligated to pay the sume and 


to charye such payments with inverest at the himrhese leyal rate from the date of 
with the next rental payment. The rental set forth herein ig ba 
if there is an increase in the prime rate during the term her of, the rental shall be increased in accordance therewith. 

6. INDEMNITY: Lessee shall and does hereby indemnify and save Lessor harmless {rom any and all liability arising out 
of the ownership, selection, Powension, leasing, renting, operation, control, use, maintenance, delivery and/or return of the 


The additional terms and conditions on the reverse wide hereof are incorporated in and made a part of this lease 


The undersigned agree to all the terms and conditions set forth above and on the reverse side hereof, and in witness 
whereof, they hereby execute this lease, This leave shall be binding upon all Partica, Uheir successors, legal representatives 


and ussigna, 


UKE Sucer 55 = ~ >? _ 
ACCEPTED AY ULYOME, Ne pave _ A— 74" 7 ee a 
on. December 7, _iye72. PERVARD QUIIITTH & TOMS OUTIT=N, in lividually 
° yes ae qUEITT YT 0: PT Com Partner “Lessee 
F NET UP? Luve-ye iha State poe LPOG Prk. 
NATIONAL KQUIPMENT RENTAL, LTD y SW. Bis Pci apie doa Lesage wit 
Te! . A eee dT Min lige Jo 


Hy | oo. Viger Pagg.y t. ‘50M 
ta os 14s Cotstine ~  (Pithe) 


, Autioriced iepee eitative 
(PLEASE SIGN ALL 4 Copies) GF CORPORATION APPFIX CORPORATE SEAL) 
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THOMAS ovr” ndivitt 
Laws of The State of Hee yp Beye 


‘ [30 


RIDER. TO LeAsz No, 96 792 | scueputr A, pare December 7, 197: 


IAL BQUIPMENT RENTAL, LTD., LESSOR, AND DERNARD QunyTIn | 
at? and dba ‘in OUrr ri COMPANY, Co-Partners Under the 


, LESSEE. 


17. Lessor shall not be responsible for any loss or damage caused 
by error in Programming or instructions to the leased equipment, 
latent defect, wear and tear or gradual deterioration of the leased 
equipment, or loss of the service or use of the leased equipment or 
any part thereof. Lessee represents that the equipment selected by 
it is of a size, design and capacity for its use. 
18. Lessee agrees that Lessor shall not be liable to Lessee or anyone 
else for any liability, ‘claim, loss, damage or expense of any kind or 
nature caused directly or indirectly by: 

1. The inadequacy of the equipment, or of any item supplied 

by the vendor or any other party. 

2. Ary deficiency with respect to any equipment, programming 

or training to be supplied to the lessor/lessee by the vendor 

or any other party. 

5 The use or performance of any equipment. 

Any: interrupticn of use or loss of service or use or 

performance of any eGuipme. t. 

5. Any loss of business or other consequence or damage, whether 

or not resulting from any of the foregoing. 

BERNARD QUINTIN, ana THO? MAS QUINTIN, 
fncividually an? cba tm 2 QUINTIN COMPANY, 


Co-2artners Under the Laws of The State of 
ifornia 0 eee eee 
Califoz nia + 


4}? PAN OR I = 


mmazd Cuintin (title) 
B: Flea "} 
By: 07 es Pies ag Saf 
- ya 75 <r wer pee 
Thomas SEntin 
¢ 
f 
«ter 14 
t qu dy ara ww - a m 
the United Sit | @ 4 in tj Stat O: hew Yor’. 


a, Nuosary Pik, State A Mew Fork 
! Me 30 I 4A 
Quoted to Mise Covw 


is Comenetha Crewe Mach WO tyre 


y eee ew a 
r 


A ee ew 


L321 
GUANANTEEB OF PAYMENT » 


In consideration of One (21,90) Dollar in and paid. the receipt of which is hereby acknowledged nd, jn, con- | 
sideration of the execution by NATIONAL EQUIPMENT RENTAL, LTD. of written Lense No. U6 792 

VS (eee . , and all schedules now or hereafter made « pett there, which Lease and Sched- | 
ules are hereinafter called the Lease, the undersigned for bh self, h heirs, executors, administrators, succes- ) 
sors “and assigns, jointly and severally, hereby lnrevocebly and unconditionally gvatantee payment when due, whether | 
by acceleration of otherwise, of any and all the obligations and lisbilities due and to become due to Lessor from 


BERNARD QUINTIN and THOMAS QUINTIN, Individually and dba TyE QUINTIN co: 


‘b-Partrers Under The Laws of the Stata ineed Lau) Of California 


4524 West lst Street, Santa Ana, California 
(Address of Levere) 


as Lessee under said Lease, together with all interest thereon and all attorneys’ fees, costs and expenses of collection 
incurred by the Lessor in enforcing any of such obligations and liabilities, 

The undersigned acknowledges notice of the intended assignment of the aforesaid Lease and hereby consents to 
such as.ignment and specifically agrees that this Guarantee is and shall be an open and continuing Guerantee and all 
obligations and liabilities to which it applies or may apply under the terms hereof shall be conclusively presumed to 
have been created in reliance hereon and shall continue in full force and effect, notwithstanding any (a) change 
in rentals or other obligations under said Lease, yp Tas modidcations, additions or extensions thereto or ex. 
tensions of time to perform any of the obligations ¢ under; and waives notice of the assignment by NATIONAL 
EQUIPMENT RENTAL, LTD., and waives notice of any «ach changes, renewals, modifications, additions, extensions 
or of any default by the Lessee thereunder. The undersigned further agrees and consents to any assignment of this 
Guarantee, in which event it shall enure to the benefit of any such assignee with the same force and eslect a3 though 
the said assignee was specifically named herein and hereby waives any notice of any such assignment. 

No invalidity, irregularity, or unenforceability of all or any part of the obligations and liabilities hereby Guar- 
anteed or of any security therefor shall effect, impair or be a defense ‘is Guarantee, and this Guarantee is a pri- 
mary obligation of the undersigned. 

This instrument shall be deemed to have been made in Nassau County, New York, and shall be interpreted in 
accordance with the laws of the State of New York, and as past of the consideration for the Lessor's execution of 
the aforementioned Lease, the undersigned Guarantor hereby agrees that any and ail actions or Proceedings arising 
directly of indirectly from this Guarantee shall be litigated in courts having a situs within the Seate of New York, 
and the undersigned Guarantor hereby consents to the jurisdiction of any local, State or Federal Court located within 
the State of New York, and the undersigned Guarantor hercby waives personal service of any and all process, and 
consents that all such service of process may be made by certified or registered mail, return receipt requested, directed 
to the undersigned Guarantor at the address ' dicated below; and service sn made shall be complete two (2) days 
after the same has been posted as aforesaid. 

The undersigned, if more than one, shall be jointly end severally liable hereunder and the term “undersigned” 
wherever used herein shall mean the undersigned Of any One of more of them. Any one signing this guarantee shail 
be bound ptreby, whether of not any one cise signs this Bvacanize at any time. 


Dated: AAft 5 Pe 7 72 , the o. day of entices 
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COUNTY OF (| ss 


day of hy ~ 21h AS 7” ~velene me personally appeared 


ae me known, and known to me to be the person(s) described in and who executed the foregoing instrument, and 
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STATE OF NEW YOWK, COUNTY oF 


5 5.) 


an 


The undersigoed, an attorney admitted to practice in the courts of New York Mate, 


f 
Cortitcation ,., ttiftes tht the w thin 
=! Oy Alterney 


7 Decne Leeroy Crorenpeane | hy the undersiyrne d with the original aed fond te be + true and complete copy 

- 

4 Attorney's stiewas oly prenent 

: — the attorney (s) of « cord f 

“ in the within actions de prevent huas read the foreges 

ra and knows the contgits thereot: the saw 

“ true to oh ponents own knowledge, ¢ xeept as to the matters therein stated te be alk zed on information and he li 
aml that as te these matters ck ponent believes it te be true, This ve riheation is mace by che ponent and not by 

‘ 


The grounds of dk ponent’s belicf as to all matters not stated upon ileponent’s knowledge are as follows 


The undersigned affirms that the for: eoing statements are true, unver the penalties of perjury 


Dated 


STATE OF NEW YORK, COUNTY OF 


The name signed mori de printed Beneath 


being duly sworn, ck poses and says dep ment 


a tndvvidual . , : Ao. oe 
é CO Sicdeatien the in the within action: de poneat has rea 
s the foregoing and knows the contents there if; the same is true ¢ 
4 : 
? deponent’s own knowledge, except as to the matters therein stated to he illeged on information and belief. and é 
53 to those matters de ponent believes it to he true 
« 
Corporate the of 
7) Vershcation " . 
a corporation, in the within action; deponent has read t! 
foregoing ind knows the contents thereof; and the sar 
8 true to depone nt’s own knowledge, except as to the matters there im stated . + he alk ged upon information an 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent hecaus 
8 a corporation and deponent is an officer there 
The erounds of dep ment’s belief as te all matters not stated upon dk ponent’s knowledge are as foll 
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| Rose Arbeit, beings duly sworn deposes and says that 
ley ant 4< or = art +o 4 @ s+ tan TS ¢ yageet 
eepenent is not a Par ty to iS action, is over 18 years of age 
| and resides at New Hyde Park, New York. On the 20th day of 
March "¢ . ‘o..2_." * 
| March, 19 75 , denonent served the withi ; xand 
ah 4n xHuxIDUs xand 
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WALL. FERGUS AND Swanson yf th Paw) \ 
ATTORNEYS AT Law Vt. s OIC | 
oe fe a 345 NORTH GRANO avenue U.S t Pai oe (twey fp. N.Y," ti a j 
Meg pod SANTA ANA, CALIFORNIA @270; 2" " 
; on, un MAK | 1 
March 20, 1975 975 : 
TOME AM. anes UV, 
\ sé . 
\ (~ 4 
A Wy el. 
[ sur, )?? 
? ‘ . j / Vv ' 
re. 2 a) 
United States District Court wy .« PF 
Office of tie Clerk hag ee a 
Eastern District of New York f 


United States Court House 
Brooklyn, New York 11201 


Re: National Equipment Rental vs. Bernard Quintin, et al 
File No. 73-c-825 


Dear Sir: 


This office represer 3 the defendants in the above c pt..oned 
matter, 
We have been advised Previously that the action was dism: 2d 


and the case was closed. My clients have recently had forwarded 
to them a "Notice of Order" regarding a hearing set for March 18, 
1975 at 9:30 a.m. in Courtroom 4. I have called the Clerk of 

the Court between the hours requested in the Notice and have 

been advised that he was not in. I subsequently Spoke co a 

Mr. Agnello in the Court on March 18, 1975 and he advised me 

that ‘rith respect to the action taken by the Court on the 

hearing on March 18, 1975, “no one Showed; the action was 
dismissed; the plaintiff was given twenty days to re-open 

the matter", 


Please advise whether or not these items are correct. 1 have 
also been advised that the previous attorneys of record are no 
longer attorneys of record for the defendants, although it would 
appear to me that since our clients have receive Photice from 
the Court, except that forwarded to them by their previous at- 
torneys, that there is a question as to whether or not this is 
actually factual. 


In any event, will you please mak. any further communications 
referring to the defendants and the above captioned matter to 
this office, 


I would also appreciate it if you would enclose a copy of 

the docket sheet for my review so I can understand what the 

Status of this matter is at the present time. Our check ¢ 
‘ 


se 


nited States District court 
Page Two 
March 20, 1975 


Payable to the Clerk of th> District Court is enclosed for 
Not to Exceed $5.00, whicl you are authorized to fill in for 
the proper amount charged for forwarding to our office 


copy 
of the requested docket sheet. 


Your prompt response to all of the above would Le help- wl, 
Very truly yours, 
! 
/ / // 
“re , 
7 Ys 
JAY ~, WALL 


JIWe jr 
Enclosure 


cc; Mr. Thomas Quintin 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW 


NATIONAL RENTAL, LTD. 


Plaintiff, 
‘ ~agpainst- 


QUINTIN an 


BERNARD NTIN anc QUINTIN, 
Ind. and d/b/a Q C ANY 
co-partners under the of the 
State of California TH 


AITAIMTR 
K. QUI! LIN, 


corporation, the 


to the United States Court Appeals 


the final order tered in 


21) 
en 


the 


telesy 


. Gerald 


plaintiff above 
for 


this action on the 24th day ot 


lith day of 


YOTICE OF APPEAL 


Index No. 73C825 
xs 
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fom) 
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R 
+ . ~ 
named, hereby app 


the 2nd Circuit from 


Tune 
June, 


A.D. 


August, 


S. Jacobs 


Attorney for Plaintiff 


Office 


410 


Attorney foy: Appellant 
“Lf y ea 

Ol ll fo, 
Rt, Se ile na 


mer A 
Nick Limar 


Sf 


By 


4 


and P, 
Lakeville 


O. Address 
Road 


-cess, N.Y. 11040 


= 
| 


See 


STATE @* NEW YORK, COUNTY OF os: Te ata 


The undersigned, an attorney admitted to practice in the courts of New York State, 


peymnsne certifies that the within 
y orne; . . es 
” has been compared by the undersigned with the original and found to be a true and complete copy. 
Attorney's shows: deponent is : 


Atirmation the attorney (s} of record for 


in the within action; deponent has read the foregoing 

and knows the contenty thereof; the same i« 

true to deponent’s own know ledge, except as to the matters therein stated to be alleged on information and belief, 
and that as to those matters deponent believes it to be true. This verification is mae by deponent and not by 


Crect Applicable Bex 


The grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows: 


The undersigned affirms that the foregoing statements are true, under the penalties of perjury. 


Dated: 
The name signed must be printed beneath 
STATE OF NEW YORK, COUNTY OF os 
being duly sworn, deposes and says: deponent is 

& cou, the in the within action; deponent has read 
z the foregoing and knows the contents thereof: the same is true to 
s deponent’s own knowledge, except as to the matters therein stated to be alleged on information and helief, and as 
E to those matters deponent believes it to be true. 
rs Corporate h f 
é Verification me 58 

a corporation, in the within action; deponent has read the 

foregoing and knows the contents thereof; and the same 

is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and 


belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 
is a corporation and deponent is an officer thereof. 
The grounds of deponent’s belief as to all matters not stated upon deponent’s knowledge are as follows: 


Sworn to before me on ‘ 19 . 
The name signed must be printed beneath 
STATE OF NEW YORK, COUNTY OF NASSAU 8s: 
‘al Prantl Pp F 
Beth C. Frank being duly sworn, deposes and says: deponent is not a party to the action, 
Is over-18 years of age and resides at Glen Oaks, N.Y. 
Atémit On August 14 ’ 19 75 deponent served the within NOTICE OF APPEAL 
of Service Ae ‘ i Ky 7a e477 
tymait upon Nickerson, Kra er, Lowenstein, Nes *n, Kamin & Soll 
attorney(s) for Defendants in this action, at 919 Third Avenue » New York, 10022 
é the address designated by said altorney(s) for that purpose 
» hy depositing a true copy of same enc losed in a post-paid properly addressed wrapper, in — a post office official 
2 ) j ' P) } J properly PI I 
£ depository under the exclusive care and custody of the United States Postal Service within the State of New York. 
. 
§ 
es Atidat § (ny 19 at 
EL] ot Personas mere 
g. = Serce = deponent served the within upon 
the 
. . cd 
herein, hy deliver ug atrue copy thereof to h personally. Deponent knew the 
person so served to be the person mentioned and described in said papers as the F » therein. 
ne Z£ f eae J 
Sworn to before me on August 14, 1975 ome é : POLL Mi ted, ae 
" - The mame signed must be pefated beneath 


Beth C, Frank 
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YNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD., 


NOTICE OF MOTION 
Plaintiff, 


Civil Action No. 73CB25 
-against- . 


BERNARD QUINTIN and THOMAS QUINTIN, 
Ind. and d/b/a THE QUINTIN COMPANY 


‘ a 
co-parftners under the laws of the Fil 2 
State of California and DOROTHY K. U S.DislcP Cola! > NY 
QUINTIN, mm 
AUG 1§ 1976 
Defendants, mh se 


ae en eee ae ea ae NES he eens ait TIME * "4 
SIRS: E : & 


PLEASE TAKE NOTICE that upon Exhibits Annexed Hereto, 
the plaintiff will move this court before the Honorable John 
R. Bartels at the United States Courthouse, 225 Cadman Plaza, 
Brooklyn, New York, on the 8th day of August, 1975, at pe A. 
Aphis ubir TOF Pp Rute YO) 
in the forenoon thereof, for an orderg to extend time for 


appeal from the order of this court dated June 24, 1975, dismissing 
the complaint. 


Dated: Lake Success, N.Y. 


Gerald S. Jacobs 
Attorney for Plaintiff 
Office and P.O. Address 
410 Lakeville Road 

Lake Success, N.Y. 11040 
(212) 343-1005 


0: Nickerson, Kramer, 
Lowenstein, Nessen, 
Kamin & Soll 
Attorneys for Defendants 
919 Third Avenue 

-New York, N.Y. 10022 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


NATIONAL EQUIPMENT RENTAL, LTD., 
Plaintiff, 

~against- 

BERNARD QUINTIN and THOMAS QUINTIN, 

Ind. and d/b/a THE QUINTIN COMPANY 

Co-partners under the laws of the 

State of California and DOROTHY K. 

QUINTIN, 


Defendants. 


Plaintiff moves the o»urt for an order extending the time to 
appeal from the order entered June 24, 1975 for a period of thirty 
days to and including the 18th day of August, neha has 70 F/ A. 

The plaintiff-appellant did not learn of the entry of 7.22. 
until July 18, 1975. 

Gerald S. Jacobs, counsel for plaintiff, requested to be 
served with a copy of the order. Copy of said request dated 
June 5, 1975, is attached hereto. 

The clerk's notice of entry of order was mailed to Gerald 
S. Jacobs, counsel for Plaintiff on the 17th day of July, 1975 and 
was received oh July 18, 1975. 

Attached hereto are Exhibits of clerk's receipt of payment 
for copy of order and copy of stamped envelope. 

July 30, 1975 Gerald S. Jacobs 
Attorney for Plaintiff 
Office & P. O. Address 
410 Lakeville Road 


' 
Lake Success, N.Y. 11040 | 
(212) 343-1005 ; | 
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UNITED STATES DISTRICT Coun?T 
EASTERN DISTRICT OF NEW YORK 
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NATIONAL EQUIPMENT RENTAL, LTD., 
Plaintiff, 
-against- 


BERNARD QUINTIN and THOMAS QUINTIN, 
Ind. and d/b/a THE QUINTIN COMPANY 
Co-partners under the laws of the 
State of California and DOROTHY kK. 
QUINTIN, 


Defendents. 
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STATE OF NEW YORK ) 
COUNTY OF NASSAU ) ss. 


Nick Limar being duly sworn upon oath deposes 


I was assoéiate to counsel for the plaintiff in the above- 


entitled action. The clerk's notice of entry of order entered 


| 


on June 24, 1975, received by me on the 18th day of July, 1975 


addressed to the office of counsel for the plaintiff, Gerald s. 


Jacobs. 


Attached hereto are Exhibits of Clerk's receipt of payment 


fee copy of order and copy of clerk's Stamped envelope. 


e bol 


'H9 


By letter dated June 5, 1975, (attached hereto) Gerald S. 


Jacobs, counsel for Plaintiff, requested to *e served with a copy . 


of the order. 


Gerald S. Jacobs 


Attorney for Plaintiff 


. Office & P. O. Address 
Il 410 Lakeville Road 
Lake Success ,- 
4 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


the undersigned Judge of the above-entitled court upon motion 


penta iababetetenetetetetetatateteteteeeeeerete ees FILED 
NATIONAL EQUIPMENT RENTAL, LTD., Us. pe tS OE 
» IIS] Cl COURT Ly N.Y 
Plaintiff, ah * 
AUG ] vb 1S {5 
~against- 
TIME 4% 
BERNARD QUINTIN and THOMAS QUINTIN, pi 
Ind. and d/b/a THE QUINTIN COMPANY 
Co-partners under the laws of the . 
State of Califor nia and DOROTHY K. ow & 25 
QUINTIN, ie a 
Defendants. 
This matter > on duly and regularly for hearing before | 


of the plaintiff for an order extending the time for appeal in the 
above-entitled cause. The Plaintiff and the defendant-were 
present through their shbevnaye of record. It appeared to the 
court that the clerk's notice of entry of order was belatedly 


mailed to the plaintiff's counsel and that the Plaintiff's delay 


neglect; 


NOW, THEREFORE, it is hereby ordered, adjudged and decreed: 


in taking his appeal in this cause is the result of excusable | 
{ 
y 


That the time within which the plaintiff may take an appeal 


to the United States Court of Appeals for the 2nd. Circuit its 


hereby extended to and including the 18th day of August, 1975, 


which date is not more than thirty days beyond the expiration of 

the original time for appeal, prescribed by Rule 4 (a) of the 

Federal big! of _ Appellate procedure. 
7. 


Rone Frit; oo eonrt this/{ day of ete Vs z i 
a on a LY 
- Crer- 
2S -D4Strict be } 
(25) 
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Ve UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF EW YORK 
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I, LEWIS ORGEL, Clerk of the United States District 


Court for the Eastern District of New York, do hereby certify 


a 
that the foregoing copy of the Docket Entries fron A to C 
and the original paners numbered fron page 1 to 30 
a | oibétieute the Record of Appeal, 
I further testify that the last day to file said 
‘record is September 19, 1975 
| . IN TESTIMONY UHEREOF, 1 have dai the seal of said 
Court to be hereunto affixed, at the 3orough of Brooklyn in 
the Eastern District of Now York, this 9th ‘day of September 
| A in the year of our LCR), One Thousand Nine Rkundred 


( 
and Seventy five and of the Independence of the United States 


TiO Loe Hundred yanckxxxx ‘ 
Si Stulennconemantnitbiniiamatiitine 


3 ‘ ore 
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CLERK 
Seis ys WL (L di is Wes 
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